Chapter Il

Substantive law surrounding immunity

in international criminal law

1. Immunity in legal acts — the statuses of the Interational Criminal
Court and other Tribunals
a. Evaluation of the legal provisions on immunities ininternational
criminal law
Immunity, being a valid argument in the discussiabout individual criminal
responsibility in international law, is a matter iah had to be regulated for the purposes
of the international courts. Despite a differeniarale for the binding nature of the legal
instruments establishing them, the final outcommaias unchanged: immunity shall not
constitute a bar to prosecution or be a reasomftigation of the punishment when a head
of state is charged with commission of an inteoral crime. This, as it will be seen below,
flows from provisions in the Statutes of the ICQdahe ad hocTribunals as well as the
hybrid Special Court of Sierra Leone. The bindimgvpr of these seems to be the main issue
here, especially when immunity is considered asanbe sovereign attributes of the state.
Whilst the ICTY and the ICTR were constituted bg tiN Security Council by a resolution
under Chapter VII of the Charter and derive the @ote@ overcome immunities from it, the
ICC was created by the states themselves purswatiteir common will of punishing

international criminals.

The ad hoc tribunals: the ICTY and the ICTR. Quite a simple solution to the
problem of personal immunity (as functional immyng said to be inapplicable when faced
with international crimes charges) exists in #tehocTribunals. They were created by the
UN Security Council’'s Resolutions and are agreetidaneasures under Chapter VII of the
Charter. The Council has a discretionary power lafosing the right measures of action
of the UN Members in order to restore peace, preeggravation of aggression or other
similar situations. It may either choose peacefelns or decide to use forcg Moreover,

the Members are generally obliged to act in coestst with the Council’'s decisions

115 Art. 41 & 42 of the UNCharter of the United Nation£6.06.1945, 1 UNTS XVI.
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as provided in Article 25. Additionally, by virtuef Article 103 of the Charter, these
obligations are paramount to other internationdigations of the UN Member States, and
so the States must comply with the request of gty Council also when it conflicts with
a different duty:*® The above is of a great importance when the piasin the Statutes
relating to immunities are considered. It is acedpty the scholars that such basis of means
through Chapter VIl of the Charter establishes ladva&linquishment of personal immunity,
with which the Member States must compi{The identical wording of immunity-related
provisions in both the ICTY and ICTR Statutes a#l a®the same origin of these documents
justifies a joint point of view over thad hocTribunals. Article 7 paragraphs 2 and 4 of the
ICTY Statute (and Article 6 of the ICTR Statutepestively) states that:

‘2. The official position of any accused personettter as Head of State

or Government or as a responsible Government alffishall not relieve

such person of criminal responsibility nor mitigatenishment.

3. (..)H8

4. The fact that an accused person acted pursuanant order

of a Government or of a superior shall not relievien of criminal

responsibility, but may be considered in mitigatmnpunishment if the

International Tribunal determines that justice sguires.’
It is noticeable that immunityatione personaeotherwise granted to high state officials
is here deemed to be inapplicable and in particalannot constitute a legal means
of avoiding the individual responsibility or gramgi any sort of exculpation, even when only
lowering the possible sentence. There are no execepto this rule, especially for the request
of surrender!® Paragraph 2 of this Article among its personalpscenumerates heads
of state, heads of government or a responsible rgovent official, which does not
necessarily mean a high state official, but someswarded significant power and authority
to act on behalf of the state, e.g. a ministersTéia broad range of persons who cannot rely
on immunities and what is more it is not limitedtbmse state agents only, as the provision
gives examples preceded by the word ‘any’. One s&y that the purpose of this Article

is to exclude such defence-based arguments athahwroceeding in front of thaed hoc

18R, Cryeret al, op. cit, p. 439.

17 This way e.g. R. von Alebeeép. cit, p. 277-278 or R. Cryest al, op. cit, p. 439. It was noted by the latter
that Federal Republic of Yugoslavia is bound to phymwith UN SC Resolutions through the Dayton Aatsyr
which imposed an obligation to cooperate with {G&Y.

118 This paragraph provides for the responsibility wisaiperior order is concerned, thus it stays oetsi
scope of this thesis.

19R. Cryeret al, op. cit, p. 439.
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Tribunals are concerned. This may be read togetiterparagraph 4 of the Article, which —
although not directly related to immunities — reféo a person acting in accordance with
an order of a government. This stresses the facthefextensive scope of the Article
in question-*°

The most well-known case in front of the ICTY daglwith a head of state is the one
of Slobodan MiloSevi. He was the President of the Federal Republic ugoglavia at the
time he was charged with the commission of inteonal crimes in Kosovo such as crimes
against humanity and violations of the laws or et of war?* The circumstances being
such, MiloSew was indeed the first sitting head of state evembiom an indictment was
made!?? The fact that he was nevertheless arrested anit frant of the Tribunal proves the
strength of the UN Security Council powers wheringcunder the discretion provided for
in Chapter VII'#

The ICTY has also dealt with another intriguingesase. that of Radovan KaradZf*
The accused was the first President of Republigesbia once it had declared independence.
Whilst in office, he is alleged to have committeghlathora of international crimes, among
them crimes against humanity, grave breaches ofGéeeva Conventions and violations
of the laws of war. He left the office in 1996, @ay after an indictment was issued by the
ICTY. When in trial, he claimed to be protected dy agreement with a US representative
in which he was promised to be made immune fronsemotion*®® It was stated in the
Decision that no immunity agreement is to be retgoewhen severe international crimes are
under the consideration of an international triduaa they would be deemed invalid under
international law?° Although such a statement kept the possibilitprosecuting the accused

open, a few objections have been made by someassh@rockman-Hawe claims that it was

120 An opportunity of mitigation of the punishmentgeovided therein and it is up to the Tribunal’sesssnent
of justice to diminish the sentence. An absolut@dance of responsibility is unattainable.

12The Prosecutor of the Tribunal against Slobodarokt\i et al.,Indictment, case no. IT-99-37, 22.05.1999
see: http://lwww.icty.org/x/cases/slobodan_miloséwiien/mil-ii990524e.htm, accessed on 28.12.2010.

122 case Information Sheet on “Kosovo, Croatia & Bo&n{#T-02-54) Slobodan Milo3evj p. 1 and 3;
see: http://www.icty.org/x/cases/slobodan_miloseisten/cis_milosevic_slobodan_en.pdf,

accessed on 28.12.2010.

128 An interesting opinion on the consequences ofuitiinished trial of MiloSevdi may be found in an article
by G. BoasMoving on from Milosevic75 Euro. Law. 2008. The author, who was the semdwisor to the Trial
Chamber on the MiloSe¥icase, evaluates on the difficulties encounterethduhe trial and the possible lessons
that should be taken into account in further ca$essich complex nature.

124 prosecutor v. Radovan KaradziDecision on the Accused’s Second Motion for lospe and Disclosure:
Immunity Issu€eTrial Chamber, case no. IT-95-5/18-PT, 17.12.2008,

see: http://lwww.icty.org/x/cases/karadzic/tdec/8a&L7.pdf, accessed on 2.03.2011.

125 B, Brockman-Hawe&Case Commentnternational Criminal Tribunal for the former Yuglavia: decision on
the accused’s second motion for inspection andlaisce — immunity issue — Trial Chamber decisiornl &f
December 200&8(3) I.C.L.Q. 2009, p.726-727.

126 prosecutor v. Radovan Karadzi., para. 25.
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a question of amnesty rather than immunity thatukhdave been decided upon by the
Tribunal. Moreover, he intends to demonstrate thal Thamber’s mistake in choosing the
law and cases applicable. According to the authmGustomary international rule prohibiting
amnesty for the purposes of international couristexas opposed to the presupposition taken
by the Court?’ Notwithstanding the aforementioned objections wioeding of this Decision
has once again confirmed the lack of immunity ia firoceedings related to international

crimes.

The Special Court for Sierra Leone.The Special Court for Sierra Leone (hereinafter
the SCSL) is another institution that deals withefnational crimes of great gravity.
It is considered to be a hybrid court, i.e. ond ttamsists of judges of mixed origins — both
national and international. Some of the judgesagmeointed by the Government of Sierra
Leone and the others by the Secretary-General @fUN?® The creation of this Court
followed Security Council Resolution 1315 of Aug@100 on the basis of an agreement
between Sierra Leone and the United Nations. Theliwg of its Statute is very similar to the
Statutes of the ICTY and the ICTR. Article 6, dstit‘International criminal responsibility’,
is in fact a copy of those in the aforementionedutioents’?® thus the remarks above stay
relevant herein as well.

The case that the SCSL is most known for is thafludrles Taylor. The Court issued
an indictment for him in March 2003 and it was sdgently unsealed by the Prosecutor
in June 2003. At that time Taylor was the incumbRrdsident of Liberia and was visiting
Ghana. A month later an application on behalf ofldiawas made to the Court in order
to quash the indictment on basis that he was preatdry immunity as a sitting head of state.
Eventually, in August 2003 he stepped down fromdfiiee and went to Nigeria, which had
offered him asylum. The decision of the Court walseth in May 2004 and it was clearly
stated that no protection may be given to Taylmweler, the grounds on which the Appeals
Chamber based its conclusions are criticised farraber of reasons.

In accordance with the arguments proposed by thende, the Court aimed
at establishing the international nature of the ISQ@% the first place and consequently

assessing the issue of immunity. By invoking theiggation of the UN together with the

1278 Brockman-Hawepp. cit, p.730.

128 Art. 12 of the SCSL Statute.

129 There is only one difference in the structurehaf Article 6 — paragraph 5 was added and it readslows:
‘5. Individual criminal responsibility for the cries referred to in article 5 shall be determine&déoordance
with the respective laws of Sierra Leone.’ One riteyefore state that this paragraph is specifi¢ferpurposes
of the SCSL and its individual jurisdiction.
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Government of Sierra Leone in the creation of tleeir€as well as confirming the reasoning
of amicus curiagProfessor Sands enumerated many characteristiarésaof international
courts many of which applied directly to the Coutt)e Appeals Chamber came to the
conclusion that the SCSL is indeed of internatioretuire**® Such a decision was inevitable
to be able to move onto another important mattethefcase, namely the immunity of the
President. Here, the Appeals Chamber distinguighedapplication of immunities for the
purposes of national courts from the one for irdgomal courts. The Court, having
conducted extensive research on the wording ofAtttieles regarding immunities in other
Statutes of international courts such as the Nuegghbribunal, thead hocTribunals and the
ICC and comparing them with the relevant Articl@)6gf its Statute — stated in paragraph 53
that:

‘(...) Article 6(2) of the Statute is not in conflietith any peremptory

norm of general international law and its provisionust be given effect

by this court. We hold that the official positiorf the Applicant

as an incumbent Head of State at the time whenethasminal

proceedings were initiated against him is not a thahis prosecution

by this court. The Applicant was and is subjecttisninal proceedings

before the Special Court for Sierra Leof&.’
The Court assumed there is a rule according to lwhiumunities do not apply in front
of international courts and thus established itssfmlity to prosecute Taylor. According
to the Appeals Chamber, it may be derived fromréasoning presented in the Yerodia Case.
This point was criticised by some authors commentin the case. There is an inconsistency
in the main argument establishing the competencythef Court to overrule Taylor’s
immunities: either the unique powers of the UN $iguCouncil under Chapter VII or the
international nature of the SCSL meeting the remménts set out in the Yerodia Ca¥The
Court’s final conclusion raises also doubts fortaeoreason, namely its possible outcomes.
Was it intended to confirm the existence of a thigt generally eliminates the immunities
in proceedings of an international court? PerhbpsAppeals Chamber observed the fact that
some courts are equipped with special instrumdidwiag them to do so (which may stem

for example from the powers of the UN SC or fromagneement of the states concluded with

130 prosecutor against Charles G. Taylor, Decision ommiunity from jurisdiction Appeals Chamber, case
no. SCSL-2003-01-I, 31.05.2004, paras. 37-42.

131 |bidem,para. 53.

32 M. Frulli The question of Charles Taylor's immunity: stillsearch of a balanced application of personal
immunities?2(4) J.1.C.J. 2004, p. 1123.
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a treaty)?*® The latter seems to be a more reasonable ansme= ihas been proved both
by the way the ICTY and the ICTR were created apdhe wording of the ICC Statute.
Some unanswered questions are left when the fopnogosition is considered. Firstly, such
‘general international court exception to immurstievould amount to a violation of the
principle according to which no third party can dféected by an agreement between other
parties. The creation of an international tribusalld affect those not linked to it and
somehow force them into accepting the action ofeloteubjects of the international
community. Secondly, which results from the abastesh a court would enjoy powers that
do not originate from the states’ competency. Ternde immunity in this case is to have
supremacy over another state and among statearhdioth equal and sovereign it is not
accepted. Thirdly, as long as functional immunity this case is irrelevant because the
proceedings at issue take place in front of intéonal court, personal immunity is absolute
in its character and it is of a higher importanoeassure a safe exercise of the state’s
functions in the international arena. Finally, &pdve the basis of the third argument — there
is no commonly known test for an establishment mofirgernational court. It is difficult
to assess which court is sufficiently internatioaad what features need to be taken into
account:** When all of the above are evaluated, one may donze conclusion that in the
Taylor case the SCSL failed to clarify the vitalegtions on immunity. Notwithstanding the
understandable final decision that the case issadde (which could have been reached
by different mear's), the failure to give a convincing rationale orcancise approach

to solving such problems is not satisfactory f@esathat may arise in the future.

The International Criminal Court. The Rome Statute has a completely different
nature than the aforementioned Statutes. The ICE em@ated by means of a treaty that
is binding to all the State-Parties. Its obligatoture stems from Article 26 of the 1969
Vienna Convention on the Law of Treaties (heregrathe VCLT), which is considered
to be ‘a definition of the very essence of treatisd presents the principlpacta sunt
servanda™® The Statute of the ICC was adopted in Rome in 1898 entered into force
on 1 July 2002 after being ratified by a group igfysstates. There are two Articles relating
to the problem of immunities in this document —iéle 27, titled ‘Irrelevance of official

capacity’, and Article 98(1) which is on the ‘coogion with respect to waiver of immunity

133R. Cryeret al, op. cit, p. 442.

134 |bidem p. 442-443.

135 Seedbidem,p. 444.

136 \W. Czapliski, A. Wyrozumskap. cit, p. 476.
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and consent to surrender’. What is noticeable Isettee fact that in the previously mentioned
Statutes the provision about immunities is placedn article that constitutes a general rule
of individual criminal responsibility. In the Romnfétatute however, these are two separate
provisions; the principle of individual criminalggonsibility is expressed in Article 25. This
may be because the states wanted to stress timguishment of immunities more and,
in order to achieve this, decided to dedicate dividual space for this purpose.

The main provision concerning immunities is Arti@é consisting of two paragraphs.
The need for such a distinction is assessed diffigréy the scholars and it depends on the
character of the criterion applied. Article 27(éads as follows:

‘This Statute shall apply equally to all personshaut any distinction

based on official capacity. In particular, officiahpacity as a Head
of State or Government, a member of a Governmenpastiament,

an elected representative or a government offgtiall in no case exempt
a person from criminal responsibility under thisat8te, nor shall it,

in and of itself, constitute a ground for reductafrsentence.’

This provision is in line with previous norms presen the laws governing the
Nuremberg trials or the Genocide Conventions (Ajt. It is also similar to those in the
Statutes of thed hoc Tribunals*” Constituting a sort of a model in internationahtnal
law, this paragraph directly relates to the isstistate officials’ individual liability for the
crimes committed by thefi® The scholars agree that it lifts immunitione materia&®,
cancelling in this way the possibility of avoidittie responsibility by a presumption of acting
on behalf of the state and relying on the Act dit&tdoctriné®° Taking into account the
Preamble of the Rome Statdfé this paragraph roughly confirms the rule of inional
customary law which generally excludes the usadgerftional immunity when its existence
is brought into consideration when a person is gdgtrwith commission of international

crimes'* It was indeed due to the unique historical circiamses and the need of exposing

137 'W. A. SchabasOxford Commentaries on International Law. The Ingional Criminal Court.
A Commentary on the Rome StatiNew York 2010, p. 448.

138, Akandelnternational Law Immunities,.p. 419.

139 |bidemand P. Gaet®fficial Capacity p. 990.

190 0On the Act of State doctrine with regards to tB€) see: D. Akand@he jurisdiction of the International
Criminal Court over nationals of non-parties: ledasis and limits1(3) J.I.C.J. 2003, p. 638-640.

141 paragraph 5 states: ‘[The States Parties to thafut®], determined to put an end to impunity foe t
perpetrators of these crimes and Hus to contritautke prevention of such crimes...".

142 See the notion of the sensible rule justifying ltek of functional immunity in the internationaiminal law
according to S. Wirtimmunities, related problems, and article 98 of tkeme Statutel2(4) C.L.F. 2001,
p. 445-446.
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the customary nature of this norm that such a gromnj according to the majority of scholars,
was placed in a separate paragraph.

The personal scope of Art. 27(1) is very wide. Eptated are: heads of state
or government, members of a government or parligmeriected representatives
or government officials — this is however an opist, to which very often representatives
of international organisations are added. In facteems impossible to find a category that,
in particular when usin@ maiori ad minusinference, would not fall within the groups
included therein. Moreover, Schabas stretches ppication of this norm to cover all
persons that could possibly raise the immunity arepnt, i.e.de factoheads of state$> The
author claims that the final wording of Art. 27(%) that exercising of the previously
mentioned functions ‘shall [in no case], in anditsklf, constitute a ground for reduction
of sentence’ — is simply a confirmation of the ams conclusions drawn from the beginning
of the provision. Indeed, very often in practice therformance of official duties when
intertwined with the commission of an internationeme constitutes a factor qualifying the
deed as one of greater gravif§.Schabas also suggests considering paragraph dpbsng
to national immunities, i.e. coming from the natbiaws, only. As a norm that relates
to international law immunities he regards Art. 27(°

Article 27 paragraph 2 of the Rome Statute states:

‘Immunities or special procedural rules which mataeh to the official

capacity of a person, whether under national ceriational law, shall

not bar the Court from exercising its jurisdictiover such a persof?*®

The literal interpretation of this provision shothst it is related to personal immunity.
It is consistent with the former paragraph’s megnin the relinquishment of functional
immunity. According to Gaeta, it amounts to a direonfirmation of the international law
rule, namely the norm that the argument of immumty only be raised towards a state and
its institutions, especially its courts. Thus, nien-application to the ICC as an international
organisation is rather obvioli. Akande claims this Article ‘constitutes a waivey &tate
parties of any immunity that their officials woudtherwise possess vis-a-vis the 1€€{and
only in relation to it). Such an understandingndicated by the fact that in the Statutes of the

ad hocTribunals there is not any similar regulation. &ese this norm is to be valid only

3W. A. Schabagp. cit, p. 448.

144 |bidem p. 449.

4% |pidem

4% Emphasis added.

147p_ GaetdDfficial capacity.., p. 991.

198 b, Akandelnternational Law Immunities,.p. 420.
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on the line between a State-Party and the ICC, rikyts scope stay the clear interstate
relations and other — between the states and otlubjects of international law.
As a consequence, the immunity at issue originfab®@s customary international law, not the
internal law of a state. Schabas agrees with tle@egmotwithstanding the fact that the text
of paragraph 2 includes in its wording immunitiesiamating both internationally and
nationally**®

Eliminating the protection by personal immunity front of the ICC is not the only
significance of this Article. According to Wirtlhe State-Parties are also bound by a negative
obligation, i.e. not to create any new immunitieavileges in their national laws? This
would be evidently contrary to the previous ra#fion of the treaty. Some scholars also point
out other outcomes of Article 27, especially in tiaional laws of the countries that have
signed the Rome Statut?.

One would be wrong however to think that a normuded in this provision has
no relevance to relations between the states. écdielationship between Article 27 and the
norm inherent in Article 98(1) of the ICC Statuseuinderlined by the doctrine as well as the

need to read them together.

b. The relationship between Article 27 and Article 98() of the ICC
Statute

Article 98 of the Rome Statute is placed in Parel@ting to international cooperation
and judicial assistance. The International Crimi@alurt neither has any instruments which
would allow it to exercise its jurisdiction overirth parties to the Statute without their consent
nor it is capable of using measures of coerciomads created by the states and only thanks
to them it may operate. At the same time, onlyeSRarties are bound by the Rome Statute.
In general, the ICC does not have jurisdiction aven-Member States, in accordance with
the pacta tertiis nec nocent nec prosiyprtnciple’® Nonetheless, the Statute itself provides
for three circumstances in which its jurisdictioneo these states is justified. Firstly, Article
13 states it is possible for the UN Security Colutwirefer a situation to the ICC by means

of a resolution. Secondly, when commission of aerimational crime is allegé¥f to have

19W. A. Schabagp. cit, p. 449.

1303, Wirth,op. cit, p. 452.

131 See more: P. Gae€@fficial Capacity.., p. 996-1000 or D. Akandeternational Law Immunities,.p. 422
and 425-426.

1525 Wirth,op. cit, p. 453.

133 Genocide constitutes an exception to this rulésaprosecution originates from customary law, andhe
prove of territoriality principle is not inevitabl&ee moretbidem.
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happened on the territory of a State-PattyThirdly, the non-Member State may consent
to the ICC’s jurisdiction with respect to a specidriminal deed that the nationals of this State
were charged with; this would be on the basis efwbluntary cooperatiolt> As was rightly
noted by the literature on the matter, a separatmstance, although not explicitly
mentioned in the Statute, is the situation of anfar state official. For he or she would have
already left his office, he is no longer protectsdpersonal immunity and for the reasons
of international criminal law he does not enjagione materiagmmunity either>°
There is no possibility for the ICC to hold a tilalabsentia As a consequence, it needs
to be equipped with some means of assuring thaathbeased is present in the court room.
With the exception of the unlikely situation in whi the defendant voluntarily appears
at a hearing (even though he could probably rdiseargument of immunity), the ICC has
to rely on the means of coercion that essentialgriy to the State-Parties. This is the reason
for which the States’ obligation to cooperate witie Court is provided in Part 9 of the Rome
Statute.
As far as immunities of high state officials arencerned only paragraph 1 of this

Article is vital.

‘The Court may not proceed with a request for swdeg or assistance

which would require the requested State to actnsistently with its

obligations under international law with respectte State or diplomatic

immunity of a person or property of a third Stateless the Court can

first obtain the cooperation of that third State tbe waiver of the

immunity.’**’
A conspicuous problem stands out on the first regadif this provision. If Article 27(2)
unequivocally cancels the possibility of raising tmmunity argument, then why does Article
98(1) somehow preclude the obligation to cooperadieljtionally justifying it by the need
to respect the State’s or diplomatic immunity? Bleholars concur in the necessity to read
these provisions together, bearing in mind them,atharacter and the rationale for their

distinction. They are interrelated and interdepende

Understanding the notion of ‘a third State’ usedhie wording of Article 98(1) seems

to be a solution to the problem of the relationsbgiween these provisions. Two possible

134 Art. 12(2)(a) and (3) of the Rome Statute.
%% |pidem

16 R. Cryeret al, op. cit, p. 441.

57 Emphasis added.
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meanings are suggested: it indicates either the stawhich the Court did not expressly
asked for surrender or assistance, or all statgsréimain outside the Rome Statute, i.e. are
not Member-States and are not willing to voluntaciboperate with the ICE?

The first of the propositions above is supportedh®ysystematic internal interpretation
that takes into account only the text of the Seatatlely. As has rightly been noted by Gaeta,
when the text refers to its non-signatory statesiniply calls them ‘the States not parties
to this Statute*>® One could therefore infer the existence of twatiehships in Art. 98(1).
The first is between the ICC and the requestec,sthe second, being a logical outcome
of the former, is between the requested state d@hatdastate (i.e. the state which is supposed
to be affected by the ICC’s action). As a resuitthe scope of this notion included are also
the State-Parties, e.g. those that have deniedrtergler their national who is sought by the
Court’s request. In this interpretation the reqeesttate (whether a State-Party or not) must
waive immunity every time as a conditi@ne qua nonfor the exercise of the Court’s
jurisdiction® Herein, the scope of Art. 27(2) is very limiteti.cbuld only be used in very
unlikely situations®* and — most importantly — in this way art. 98(FBelf ‘bars the Court
from exercising its jurisdiction’. Thus, it wouldsurdly contradict the previous elimination
of immunities provided for by Art. 27 of the ICCafite'®® To sum up, such a result of the
systematic internal interpretation is contraryhe teleological interpretation and, as a matter
of fact, textual as wef®® These should therefore be employed so that thenede behind
both of them remains clear. Thus, a different usideding of ‘a third State’ shall

be accepted, namely the most colloquial one.

The ICC Statute is an international treaty which tates are free to join. Entering
it means an implicit agreement to be bound by falhe provisions therein, together with their
logical consequences. This has no impact howeverthen relationships between the
signatories and other countries — those havingntotd the ICC. It stays outside the interest
of the Court. In the relationship between a StatdyPand a non-Member-State general

international norms would apply, for example custoyn law or other instruments

18 p_GaetdDfficial capacity.., p. 993-995.

139 |bidem p. 993.

180 |pidem

161 Akande lists here a request for surrender aimedlgjects other than states and a voluntary appeawf one
protected by immunity. It seems evident that incpica these situations are in minority, if they ekappen at
all. See: D. Akandinternational Law Immunities., p. 425.

182p GaetdDfficial Capacity.., p. 993.

183 |n particular the directive prohibitinger non estnterpretation is clear in here. It forbids fromderstanding
the text in a way that some parts seem unneceaadrghould be omitted.
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of international law that these particular paraes both connected by. An international treaty,
according to Article 30 of the VCLT, may however ibeconflict with other relevant norms
of international law. This provision solves theuiss that may arise. In fact, this is the
situation that is created by Article 98(1). It elivates the possibility of a State-Party having
to choose between the obligation to cooperate fRart 9 of the Rome Statute and other
‘obligations under international la#®* Therefore, this norm protects in a way the obiayet

of State-Parties with regards to states that arsigoatory. That interpretation, relying on the
principle of effectiveness, is widely accepted by scholars® Since Article 27(2) explicitly
relinquishes the immunityatione personaeargument for the officials of a State-Party, the
same obligation is binding also among the Statéidzathemselves when such situations arise
as a result of executing the cooperation request the ICC.

A reservation that ‘the Court may not proceed wdh request for surrender
or assistance’ which would hinder the executiorduties of the State-Parties towards other
states has a limited scope. Such a request wowlertheless be allowed provided that the
ICC ‘obtains the cooperation of that third State foe waiver of the immunity"®® The
consent to waive immunity practically amounts te waiver itself. Therefore it is a necessary
requirement that has to be fulfilled before theuesj is issued. Whether the ICC obtains the
competency to ask for assistance, depends onysagisthis condition. Wirth notices that
even though the concept of the free immunity waseems simple, the last words of this
provision somehow indicate a possibility of the @oto negotiate in order to achieve
a positive decision of a third stdfg.

As soon as the request is issued to a particulte,sthe obligation to cooperate
is created pursuant to the scope described th¥feifhe scholars try to find a solution
to a situation in which the requested state doedew® it is its duty to execute the Court’s
order. The problem lies in the competency to assbssher the third state is or is not allowed
to raise the argument of internationally recognisechunity. The wording of Art. 98(1) (‘The
Court may not proceed with a request’) implicitgsames that it is for the ICC to estimate

the situation at issue. The scholars refer to ROB&(1)°® in order to reduce the possibility

164 Art. 98(1) of the Rome Statute.

185 p, GaetdDfficial Capacity.., p. 994; D. Akandénternational Law Immunities., p. 425.

18 Art. 98(1) of the ICC Statute.

1873, Wirth,op. cit, p. 454.

18 b GaetdDfficial Capacity.., p. 992.

189 Rule 195(1) [Provision of information] reads: ‘Wha requested State notifies the Court that a stcfoe
surrender or assistance raises a problem of execittirespect of article 98, the requested Staadl phovide
any information relevant to assist the Court indpelication of article 98. Any concerned thirdt8tar sending
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of non-compliance with obligations related to therd states as a result of the Court’s
request.’® On the basis of this rule both the requested statkthe state affected by the
request have a duty to provide information allowthg ICC to get to know the situation

better which will potentially influence its decisio

In the context of joint interpretation of Articl@¥ and 98(1) of the Rome Statute there
is a problem of departing from some internationagtomary law rules. It is an important
issue given that the Rome Statute imposes an ablige cooperate with it so that exercising
its jurisdiction is possible. This obligation isrtcary to the norms relating to the immunity
of high state officials — which is supposed to espected by all subjects of the international
community. The departure from these rules, accgrdin Gaeta, has only an effect in the
vertical relations, i.e. between the ICC and itsnier-States (and possibly the states that
have accepted its jurisdictiad hog. However in the horizontal relations, even onyomg
the State-Parties (although solely in the situaganluding the ICC), the customary norm
on immunities is still in force and is not deroghttom’* This is certainly the result
of Art. 98(1). The interrelation of the provisioasissue, according to Bantekas, has created
a specific normative regime within a ‘self-contadhsystem of criminal law that is valid only
in front of the ICCY"? The author suggests treating Art. 27l@sspecialito an international
customary rule by stating that the customary ralaat annulled but only somehow omitted
by the ICC!" This reasoning seems justified, especially becansecannot simply say that
the State-Parties by signing the Statute have seteahemselves from other external
obligations. On the contrary — the Member-Statesaie bound by both the obligations
towards the ICC and previous commitments unrelaiadde Court.

Article 98(1) of the Rome Statute in general gigesompetence to the State-Parties
to act consistently with the request issued byl@@, even though in normal circumstances
such action could have a detrimental effect in fihé&rnational community. Such
a construction allows the ICC to have a jurisdictewven over non-Member States, as long
as the explicit conditions mentioned in the Statute met. Theoretically, the only possible

situation which would exclude the ICC’s jurisdigtics when one enjoys personal immunity

State may provide additional information of assigt Court.”; Assembly of States Partigsles of Procedure
and EvidencglCC-ASP/1/3 (Part. II-A), 3-10.09.2002.

103, Wirth,op. cit, p. 454; D. Akandénternational Law Immunities,.p. 431.

1 p_ GaetdDfficial Capacity.., p. 995-996.

172 BantekasHead of state immunity in the light of multiple dégegimes and non-self contained system
theories: theoretical analysis of ICC third partyrisdiction against the background of the 2003 Ivear, 10(1)
J.C.S.L. 2005, p. 29-30.

73 |bidem
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(it concerns the incumbent state officials) thativaes from the international law (thus,
national immunities are not effective) and only whéis immunity has not been waived
by the home-state of the official (for example a®sult of the negotiations with the Court).
Even though in theory such a situation seems t@fba@ marginal likelihood, in practice

it constitutes one of the main bars to the ICCrtfrexercising its jurisdictior’*

In 2005 the ICC was referred to the situation inflra Sudan by the UN Security
Council Resolution 1593. As a result, in 2008 thesBcutor for the Court requested the
issuance of a warrant for the arrest of Bashirgiemocide, crimes against humanity and war
crimes. At that moment, the ICC faced the probldnssuing an arrest warrant for a sitting
head of state. The Pre-Trial Chamber complied with Prosecutor’s request by producing
two arrest warrants — the first in the beginnindviafrch 2009 and the second in July 26%0.
Bashir is indeed the first incumbent high offictdl a state that the ICC has ever dealt with
at the time of the issuance of the warrants. Thermational community’s response to the Pre-
Trial Chamber's decision of 2009 was very polariS&drhe issues surrounding the Bashir
Case such as the lawfulness of the Resoldfibnyhether the jurisdiction of the ICC
is justified or the problem of executing the arrestrrants are intertwined with Bashir's
immunity as a sitting head of state. These sitnat@rose because Sudan is not a State-Party
to the Rome Statute and is therefore not willingamply with the Court’s orders®

As far as the jurisdiction of the International i@mal Court is concerned, the scholars
seem to agree that it was lawfully established l®ams of the Resolution. It is indeed one
of the ways a situation may be referred to the K3t is provided in Article 13(b) of the

Rome Statute. Since this act is deemed legal utideconstitutive document of the Court

174 Art. 27(2) of the Rome Statute.

" The Prosecutor v. Omar Hassan Ahmad Al Bashir, ¥Aferof Arrest for Omar Hassan Ahmad Al Bashir
Pre-Trial Chamber |, case no.: ICC-02/05-01/093£2009 andThe Prosecutor v. Omar Hassan Ahmad Al
Bashir, Second Warrant of Arrest for Omar HassamAf Al Bashir Pre-Trial Chamber I, case no.: ICC-02/05-
01/09, 12.07.2010. The Second Warrant of Arrestaveessult by the Pre-Trial Chamber’s decision notuding

one of the grounds in the first warrant, namelyaggate. Following the Prosecutor’s appeal agairistdicision,

the Appeal Chamber reversed it and directed ton®der by the lower Chamber. See more: S. SaCouto
Introductory note for the International Criminal @d: Appeal of the Prosecutor against the ‘Decisiom the
Prosecution’s Application for a Warrant of Arresiainst Omar Hassan Ahmad Al Bashi® 1.L.M. 992, 2010.

7% The initial arrest warrant was opposed by the o&fni Union, the League of Arab States, the Non-Adiyn
Movement and the Governments of Russia and Chinath® other hand, NATO, Amnesty International and
Genocide Intervention Network supported action nag the ICC.

"7 Some interesting remarks on the topic of the wilidefur situation as well as the choice of meanshieyUN
Security Council may be found in the literaturee S¥. AksarThe UN Security Council and the enforcement
of individual criminal responsibility: the Darfurase 14(1) A.J.I.C.L. 2006.

18 As a protest against the warrant, Sudan has asimmly expelled many Western aid agencies, such
as Oxfam or Save the Children.
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then one should not deny its right to proceed emtiatter’”® The same applies to the legality
of the arrest warrant itself — it is one of the gibke means that the ICC is allowed to use

to ensure the appearance of the suspected perstires taal’®°

Hence, by inference: if there
is a rightful jurisdiction established then theiaag$ of the ICC acting pursuant to its
competency will be deemed legal as well. Gaeta makeomparison of the circumstances
of the Bashir Case with the Yerodia Case. As shietpout, the arrest warrants at issue were
of a different nature — Yerodia’s warrant was iskliy Belgian authorities which makes
it a national document, whereas the one of Basdwsrdn international nature since the ICC
is certainly an international body that has notr@fato any other subject of international law.
181 This relates to Article 27(2), which according hber ‘restates an already existing
[customary law] principle concerning the exerci$guasdiction byanyinternational criminal
court’, and so the warrant might also be issuednagany state, even not a State-Party to the
Statute.'’®® She also makes a general remark that it is ormegthd verify the powers
of an international court to issue an arrest warrand another thing to ensure the
community’s compliance with {2 Therefore, it is a different matter to make sina Bashir
will be eventually caught and surrendered to tharCo

Some scholars have also discussed the problene dath that the arrest warrants were
made public immediately. There is a choice betweesealed or secret warrant — issued only
to specific countries in a way that the suspectsdu® know there is an order of surrender
produced against him; and a public warrant of arresddressed to all countries that might be
affected by the situation (in this case — all meraloé the ICC). A sealed warrant may also be
unsealed by the Prosecutor and then it acts ascpasl happened in the Taylor Case. The
choice is not politically neutral and both warraate supported by different arguments. In the
Bashir Case, the fact that Sudan is not a Staty-Rathe Rome Statute played a key role and
the policy reasons must have influenced the finatision. Despite the proven higher
effectiveness of a sealed arrest warrant (founbtive secret arrest warrants led to successful
arrests of the persons sought to surrender by @@, lissuing this kind of document for

Bashir ‘would have been practically disastrot’$’. Therefore, while giving up on

1793, Williams, L. SherifCase comment. The arrest warrant for Presidentastr: immunities of incumbent
heads of state and the International Criminal Coad(1) J.C. & S.L. 2009, p. 79-80.

180 Art. 89 of the ICC Statute.

181 p Gaetdoes President Al Bashir enjoy immunity from arPed(2) J.I.C.J. 2009, p. 318.

182 |bidem,p. 322.

183 |bidem p. 319.

184 C. GosnellThe request for an arrest warrant in Al Bashir: aistic posturing or calculated plan(5)
J.I.C.L. 2008, p. 842-844. As possible outcomesatlior lists e.g. the fact that Sudan would misty treat
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an opportunity to arrest Bashir in the nearestriytthe Prosecutor put forward other aims
than that.

‘Arrest warrants are issued publicly precisely witeis apparent that the

target is beyond the reach of any cooperative digi®n, or sheltered

by states or entities that will not cooperate witle ICC. Rather than

secrecy, the best chance of securing the targetisstais publicity

designed to galvanize international and domesticiop so that pressure

will induce the noncooperative state, or rebel grdo change its ways.

This involves a longer term strategy of inducememd pressure, with

the ultimate aim of securing the transfer of thepact to the ICC. In the

short-term, however, public arrest warrants mesgiyal to the suspect

that they should avoid jurisdictions where they Imige arrested

or surrendered-®
As is clear from the above — a public warrant hasenfiar-reaching targets than a sealed one.
One may assume that in this case the ICC doesitarid to actually capture President Bashir,
but is more focused on having a visible demociiatigact on the tense situation in Sudan and
generally establishing a better future for the édn countries facing the possibility of drastic
political changes. As Gosnell points out, it is fe#sible to split such political considerations
from international justice and so the Prosecutothef ICC may have to become an actor
on the political scene, even though his initiaerisl supposed to be impartial and objectffe.

Immunity seems to be the most striking problemhia Bashir Case. In general, Bashir

as a sitting President of Sudan (in 2010 he wasialffy declared the winner of the elections
for another tenure by the majority of 68% of thdéeyds entitled to personal immunity that
stems from international law. His situation is thdd#ferent from Pinochet's or even
Milosevic’s, since the latter — although soughttbg warrant whilst still in office — stepped
down from his function before being arrested. Tfweethere has been a major discussion
in the literature about how this procedural obstaclight be circumvented and various
justifications have been found. It may be seen fittva following that even though the
methods are not completely in accordance withelgallmeans and that these endeavours are

sometimes very risky in their reasoning, the inaional community seeks to overcome

such action as a&assus belli aggravation of the internal conflict, ending dfetpeacekeeping missions
or a general refusal of cooperation between theSegk authorities and the international community.

185 |bidem p. 845.

188 |hidem
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immunities in order to protect values of higher artance, such as human rights or even
democratic regimes (given that they secure sualesal
The least convincing proposition is given by Akandéo in a very convoluted way

tries to create a sort of Security Council powansposition onto the ICC. Basing this on the
lawful jurisdiction of the Court and the lawfulnesEthe arrest warrant itself, he construes
a doubtful framework:

‘Thus, all states (including non-parties) are botmdccept that the Court can

act in accordance with its Statute. In this seas&ast, a non-party to the

Statute is bound by the Statute in the case ofesra¢ — in the sense that

it is bound to accept the jurisdiction of the Coartd legality of the

Court’s operation in accordance with its Statufg.’
He then claims that by means of addressing thel&eso directly to Sudan, the SC obliged
it to be bound by the ICC’s decisions and thus 8udss to obey the Statute as a whole (since
this is the instrument with which the Court may)att By such argumentation, Akande
draws a conclusion that also the main Article omumities must apply to this third state:

‘(...) The Statute, including Article 27, must be aeded as binding

on Sudan. The Security Council's decision to coffeisdiction on the

ICC (...) must be taken to include every provisiontloé¢ Statute that

defines how the exercise of such jurisdiction itatee place’®®
Whether the elimination of immunities is rightlyrsadered by Akande as a jurisdictional
matter is questionable. One should perhaps digshghetween confirming the existence
of the jurisdiction from assessing whether thera sar to it established by immunity. While
jurisdiction is substantive in its nature, immunigy more procedural and may hinder the
exercise of jurisdiction but it will not remove attogether. In the reasoning of the scholar,
there seems to be too much implicitness for thetawe construed in accordance with the
legal technique. The rule @iacta tertiis nec nocent nec proswagpears to be disregarded
as well. Following the direct application of Arecl27 to this case, Akande suggests that
Bashir is not ‘entitled to [immunity] before nat@nauthorities acting in support of the
ICC."**° This is somewhat ‘wishful’ thinking which would lav Akande to overcome

immunity by adapting the meaning of this Articlethe needs at issue.

187 D. AkandeThe legal nature of Security Council referrals teetICC and its impact on Al Bashir's
immunities 7(2) J.1.C.J. 2009, p. 341.

188 |bidem

189 |bidem p. 342.

199 bidem p. 345.
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There is also another argument presented in thgtlitre. It might be stated that the
referral has constituted an implicit removal of iommty. By invoking the nature of the ICC
(i.e. a court that is designed to bring to justidernational criminals of every status, whether
a public official of high position or not) some hats try to recreate the Security Council’s
decision-making process. They struggle to estahishconsistency of means applied by the
UN body. Therefore, assuming that all the charatterfeatures of the Court as well as the
circumstances of the case at issue have been matemccount, the SC must have aimed
at removing the procedural defence that could sedaby Bashit’* Having established such
reasoning, it is a natural consequence that SwedaiN Member, is bound by the Resolution.
Nevertheless this proposition is more coherent wethards to the main target of Resolution
1593, i.e. capturing the suspect, yet again it seemme extra value is added to the wording
of the document, as if in order to make sure immyumill not be an obstacle to the
proceedings at any cost.

Ssenyonjo sums up three ways in which the immupritplem might be evaded by the
Resolution. Firstly, the abovementioned possibildyggested by Akande. Secondly,
addressing the Resolution directly to Sudan indperative paragraph 2 must have lifted
immunity with regards to this state. Thirdly, as@a®ption that the provision of Article 27(2)
restates an international customary rule elimigatmmunity with respect to internationally
established courts, like the IC® The second option deserves some more attentios. Th
paragraph mentioned reads:

‘(...) the Government of Sudan and all other partiesthe conflict

in Darfur, shall cooperate fully with and provideyanecessary assistance

to the Court and the Prosecutor pursuant to thesluéon and, while

recognizing that States not party to the Rome &dtave no obligation

under the Statute, urges all States and conceregidnal and other

international organizations to cooperate fulf{?.
The UN Security Council clearly demands Sudan’s mlance with the Resolution and
obliges it to full cooperation as well as ‘any nesary assistance’. According to the author,
this establishes an implicit removal of immunityin such reasoning is difficult
to be legally justified, it might be safer to asdbat the wording constitutes an order directed
to Sudan to waive all the immunities which mightder the ICC’s jurisdiction. This

1913, williams, L. Sherifpp. cit, p. 80.

192 M. SsenyonjoCase comment. The International Criminal Court atrevarrant decision for President Al
Bashir of Sudan59(1) I.C.L.Q. 2010, p. 211-212.

19 UN SC Resolution 1593 (2005), S/IRES/1593 (2006032005, para. 2.
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Is connected to another proposition presented bysdme author: namely, the obligations
of Sudan flowing from being a signatory to the Ro8tatute. Although not a State-Party,
on the & of September 2000 Sudan signed the Staffiteis well established in international
public law that such behaviour indicates the stateonsidering a possibility of further
ratification of the document. Moreover, such acti@s implications in the future legal sphere
of the state — it is obliged to ‘refrain from aethich would defeat the object and purpose
of a treaty'’®® while the Rome Statute aims at bringing to justiiepersons involved into
commission of the international crimes. Hence, luStidan had officially unsigned the
Statute'® it was illegal for it to persist in hindering thexercise of the ICC's jurisdiction.
Since its notification was effected, no obligati@ise from the signing of the Rome Statute.
Therefore, one may argue that from the point whenfirst Arrest Warrant was issued (i.e.
4 March 2009) until Sudan’s explicit announcemenh intention to become a State-Party
(i.,e. 26 August 2009) there were several monthsnduwhich Sudan was still to act
consistently with the purpose of the ICC Statutefddtunately, this solution would not apply
to the Arrest Warrant issued on the grounds ofgallecrime of genocide. This however,
seems to be a convincing structure developed usgirglegal instruments and a means
of inference consistent with the legal techniquglieg by the doctrine.
In strong opposition to Akande’s idea, Gaeta firrdigagrees with the possibility that

through the Resolution Sudan ought to be treated3tate-Party to the Statute.

‘Nonetheless a referral by the Security Councikiimply a mechanism

envisaged in the Statute to trigger the jurisdictod the ICC: it does not

and cannot turn a state non-party to the Statute anstate partyand

it has not turned Sudan into a state party to taéute. This very simple

fact was implicitly recognized by the Chamber itselhere it stated that

“the current position of Al Bashir as a Head oftestevhich is not party

to the Statute” does not bar the exercise of thiediction of the Court

in the present casé&’’
The author protects the position of the third stakéch has not agreed to be bound by the
provisions contained in the Statute. In her opintbe Pre-Trial Chamber was right to invoke

Article 27 of the Statute as it is a provision diigh importance, however it has used a wrong

19 M. Ssenyonjopp. cit, p. 212.

% Art. 18 of the VCTL.

1% Unsigning a treaty needs to be properly annouteéble international community. Sudan did it byifyig
the UN Secretary-General; see: Depositary NotificatC.N.612.2008. TREATIES-6, 27.08.2008.
197p_Gaetdoes President Al Bashir, p. 324; emphasis added.
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line of argumentation. It should have been saidpating to Gaeta, that the customary law
principle inherent in paragraph 2 applies to natisrof both the State-Parties and the third
states as far as proceedings before an internhtoonat are concerned. Therefore, Bashir
is not entitled to immunity, however only by meaighat customary rule, not the fact that
it is restated in the ICC Statut€.It is fearless of the author to hold that positiespecially
because it is therefore stretched over the nasaosfahon-members of the ICC, as long as the
events are happening in front of an internationairc*®® Gaeta’s argument is that one cannot
become a party of a treaty if there was no offiagtion on that matter, e.g. by its ratification.
Although it seems rather obvious, it is at the sdmme very often ignored by some of the
other authors.

One may claim that in one or another way preseraiedve Bashir's immunity
is successfully removed. It has to be thereforabdished whether the states are free to act
in consistency with the Arrest Warrant when Articd8(1) is considered. In general,
depending on the reasoning accepted in the fiestepla solution to this problem is suggested.
There may be three groups of states distinguisBedan as a state of its own kind, State-
Parties to the Rome Statute and third states, ateckto the ICC. There seems to be a general
agreement among the scholars that Sudan is ohiayegspect the Resolution, as well as all
the means that have been used to execute it biCtbeSince the referral is rightful and the
ICC has been given jurisdiction over the situatiorDarfur, Sudan should cooperate and
‘provide all necessary assistance to the CourttaadProsecuto”’® Nonetheless, it is very
unlikely that such cooperation will be obtained amha@t the Government will willingly
surrender Bashir to the ICE! As far as State-Parties are concerned, Articlel)9f(ays
a major role. Since two options are possible —eeithmunity is implicitly removed by the
Resolution or other legal endeavours or it stiisesxand may be invoked by Bashir — two
resulting situations are plausible. If there ismeunity, Article 98(1) has no relevance to the
case and State-Parties are free to arrest the Sseldread of state whenever there is such
an opportunity°? However, if one holds that Bashir is neverthelesstected by immunity

198 |bidem p. 324-325.

199 A change in Gaeta’s opinion may be noticed — in frevious article @fficial Capacity...)of 2002 she
merely claimed an existence of a rule that is vality among the State-Parties. In 2009 she sthtdsArt. 27(2)
shows ‘the irrelevance of the rules on personal umities (national and international) for the exseci
of jurisdiction by any international courts’ and‘applies to nationals of states not parties to Itb€ Statute’
(see: P. GaetAoes President Al Bashir. p, 324-325). This again reflects the need of thelkses as well as the
international community as a whole to remove thgliagtion of immunities when serious crimes aresstie.

20 The UN SC Resolution 1593, para. 2.

2013, Williams, L. Sherifop. cit, p. 84.

22, AkandeThe legal nature., p. 342.
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ratione personageArticle 98(1) is used to solve the problem. Itigat should have been dealt
with before the Arrest Warrant was issued and oughbave been preceded by Sudan’s
waiver of immunity. This was not the case thuse&Radrties have to choose between obeying
the ICC’s decision and a threat of infringing im&tional law by ignoring Bashir’'s immunity.
Some authors suggest addressing the question mieA&3(1) applicability to the Pre-Trial
Chamber. It would most likely decide that it is notbe used in this case, especially when its
reasoning is inherent in the Arrest Warrant deoisf8® According to Gaeta, a state acting
pursuant to the ICC’s request would indeed commiirdernational wrongdoing, however
it would not have an effect on the jurisdictid.The principlemale captus bene detentus
may apply heré® Finally, the situation of third parties should lewaluated. There
is no obligation put on them by the ResolutfSrand they can decide only on a voluntary
basis to participate in the capturing of the suspAcreliance on the implicit removal
of immunity made by the Security Council would k#vigable in order to avoid negative
consequences from the international commuffity.

The Bashir Case is definitely a landmark in the IC&se-law. It is an important
moment for all of international criminal law asdHireakthrough case regards an incumbent
head of state. It remains unknown how will the aiton develop, however the scholars are
unanimous in attempting to circumvent immunitiesorder to secure other values such
as human rights. It will probably take years tongriSudan back to normality and to exert
a regime-change there. The Bashir Case has alrggdificantly influenced the evolution

of the aspect of international law concerning imities.

2. Immunity in relation to exercise of the universal purisdiction and
to ius cogens norms
a. The status of immunity law after its repeal in theNuremberg and
Tokyo trials
Individual criminal responsibility of persons, angothem high state officials, who
were engaged in criminal conduct of an internali@tale has become significantly more

important after the Second World War. The necessitgrosecuting the perpetrators of the

233 williams, L. Sherifpp. cit, p 86-87.

24P GaetdDoes President Al Bashir, p. 331-332.

2% |bidem

2% The Resolution reads: ‘while recognizing that &atot party to the Rome Statute have no obligatiater
the Statute, urges all States and concerned rdgimhother international organizations to coopefatly’,
para. 2

273, Williams, L. Sherifpp. cit, p. 88.
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atrocious deeds committed in that time was urgewnt the international community had
decided to take all indispensable steps in ordeadiminister and restore justice. In August
1945 the United Kingdom, the United States, Fraarakthe Soviet Union — known as the Big
Four, signed the London Agreement, which in Artitlestablished the International Military
Tribunal (hereinafter the IMT) ‘for the trial of wa&riminals’. The Nuremberg Charter — the
statutory instrument of the IM¥® was annexed to this document and its provision® ha
played an important role in the future.

Not so long after this event, in January 1946, lagointernational body was created —
the International Military Tribunal for the Far Egbereinafter the IMTFE). Its statute, the
Tokyo Chartef® was based on the wording of the preceding Tribunal

From the present point of view, one would not bstaken to say that the work of the
aforementioned Tribunals laid the foundations ofdera international criminal law and
individual responsibility for international crime3he IMT dealt with the previous state
of international law and reached the conclusiont there was a huge revolution in the
international community’s opinion on the matter:

‘It was submitted that International Law is conatnwith the actions

of sovereign States and provides no punishmentirfdividuals; and

further, that where the act in question is an &&tate, those who carry

it out are not personally responsible, but are guted by the doctrine

of the sovereignty of the Statg®
The Tribunal rejected these arguments and statgdith fact that international law ‘imposes
duties and liabilities upon individuals as well @son States has long been recogniz&d.’
By these words, criminal responsibility of indivala for violations of international law
became firmly established. Further on, the IMT &®ion — as the Tribunal named it — the
principle of international law which allows certai@presentatives of the state to be immune

for specific acts committed under the protectiveakl of the state. It concluded that when

298 United NationsCharter of the International Military Tribunal - Arex to the Agreement for the prosecution
and punishment of the major war criminals of thedpean Axis ("London Agreement'§2 U.N.T.S. 280,
London, 8.08.1945, see: http://www.unhcr.org/retaimtocid/3ae6b39614.html, accessed on 11.05.2011;
hereinafter the Nuremberg Charter.

299 United NationsCharter of the International Military Tribunal fothe Far East TIAS. No. 1589, 4 Bevans
20, Tokyo, 19.01.1946, amended 25.04.1946, see://attvw.legal-tools.org/doc/a3c4lc/, accessed on
11.05.2011, hereinafter the Tokyo Charter.

219 Judgment of 1 October 1946, in The Trial of Gervejor War Criminals. Proceedings of the Internatibn
Military Tribunal sitting at Nuremberg, Germanthe International Military Tribunal, Part 22, K¥16.G67
1947 at Classified Stacks, 22.08.1946 - 1.10.1%&€: http://www.legal-tools.org/doc/45f18e/, aceessn
11.05.2011, p. 446.

I Ibidem.
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a commission of international crimes is at isshesé responsible cannot be sheltered ‘behind
their official position in order to be freed fromumishment®'? This is confirmed in the
respective Articles of the Charter. The reasonifighe Tribunal was that the international
obligations of individuals stem from the obedieriogposed by their home-states. The
possible actions of the states are limited howdwerinternational law itself; and the
commission of war crimes cannot be considered lagawithin their legal range of their
authority. Therefore, since the states in thisasitun would act outside their competence,
their officials must not be protected by immunityis is a clear reference to the distinction
of actsde iure imperiiandde iure gestionis
Indeed, the Nuremberg Charter includes a provigibith repeals the rule of granting

immunity to persons holding an official position(iether as Heads of State or responsible
officials in Government Department$}® A similar norm, providing however for the
possibility of mitigation of the punishment, may foeind in the Tokyo Chartét? The final
judgements of the Tribunals were based on a sedriatiples inherent in the respective
Charters, which were further formulated and adofgdhe International Law Commission
and then affirmed by the UN General Assembly in6L9Awo principles are of importance
when immunity matters are concerned. These are:

‘. Any person who commits an act which constitut@scrime under

international law is responsible thereferc() and liable to punishment. (...)

[ll. The fact that a person who committed an actcltconstitutes a crime

under international law acted as Head of Stateespansible Government

official does not relieve him from responsibilityder international law/*®
The first principle contains the wording ‘any parsehich indicates that regardless of status
(official or not), any person may be tried for tt@mmission of international crimé¥ This
is a general assumption which is specified in thedtrule, directly referring to the official

positions and protection available thereto. In theter principle, the ILC decided not

212 |bidem p. 447.

213 Art. 7 of the Nuremberg Charter.

214 Art. 6 of the Tokyo Charter statesReésponsibility of Accused. Neither the official ifjos, at any time,
of an accused, nor the fact that an accused actgdyant to order of his government or of a supesball,
or itself, be sufficient to free such accused fresponsibility for any crime with which he is chady but such
circumstances may be considered in mitigation ohighmentif the Tribunal determines that justice
S0 requires;’(emphasis added).

215 principles of International Law recognized in théaBter of the Nurnberg Tribunal and in the Judgment
of the Tribunal, with commentarie¥.l.L.C. 1950, vol. Il.

216 3.J. Paust, M. Scharf, J. Gurulé, L. Sadat, BadagS. A. Wiliamsinternational Criminal Law. Cases and
materials 2" edition, Durham 2000, p. 30-31.
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to include the mitigation part, leaving it to thensiderations of a competent cotit.The

principles on the irrelevance of immunity, havingeh officially confirmed by the UN, have
existed in international law since then and werpeated numerous times by various
international documents. One may therefore arga they have evolved into a norm

of customary international law.

It has been argued abdvethat a plethora of international documents, sichtatutes
of the international tribunals, refer to the sdaxlirrelevance of an official position when the
commission of international crimes is concernedis Tdpplies to the functional immunity,
leaving the personal immunity dependant on theoastof the interested states (e.g. a waiver
of immunity). Irrelevance of official capacity isommonly known as exception
to immunities. This would indicate that the normiommunity is given a high status in the
hierarchy of international law sources. It migh¢seunusual to consider the customary status
of the exception to a rule whilst denying such ratf the rule itself, attention to the latter
problem is given later herein and the focus at plmmit should remain on the former issue.
Indeed, it is impossible to talk about an exceptiona rule when the rule might not
be confirmed, therefore the right solution may destablish the individual relevance of the
exception by granting it a separate status ashaipte of international criminal law.

Zappala, in questioning the French Cour de Cassaidgement in the Qaddafi Case,
among other objections, blatantly exposes its ffailim recognising the proper legal status
of the exceptions to functional immunfty. He states that ‘there are various elements for
contending that the irrelevance of functional immyrfor international crimes amounts
to a norm of international customary la%”. These elements are further enumerated. Firstly,
the aforementioned international documents may famnoh be evidence of the customary law.
It is well known that such is the common way a oosdry rule evolves — at the beginning
it exists as an international practice and thets iteinforced by means of its inclusion
in conventional sources of law. The next argumpngsented by the author are the provisions
of the Nuremberg Charter and the principles affairbg the General Assembly of the United

Nations (hereinafter the GA) as well as the prawisi of the statutes of the international

27 This seems related to the fact that the Tokyo @hacontains different regulation on that matter.
See: Pinciples of International Law., para. 103.

285ee Ch. | (1)(a) & Ch. Il (1)(a).

219 5. zappaldDo Heads of State in Office Enjoy Immunity fromisliction for International Crimes? The
Ghaddafi Case Before the French Cour de Cassafi@rE.J.I.L. 2001, p. 596.

220 |pidem p. 602. Admittedly, the author considers the ptioa as being applicable towards crimes under
international customary law, however as it willdrgued later (see Ch. Il (2)(b)) the prohibitiortleése crimes
may be given the nature infs cogens.
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criminal tribunals, together with the ICE" By this reasoning, the position adopted by the
Avocat général in the Qaddafi Case (and thus desdfihal opinion of the Court, as it has
accepted the Avocat’s line of argumentation in fiakl) is thoroughly criticised and deemed
erroneous. Therefore, it may be definitely statedt the irrelevance of official capacity
in international criminal law with regards to fuimectal immunity has acquired customary law
status, after being inserted in the meantime inimerous treaties and other documents

of international value.

Having achieved so much in the field of individuaiminal responsibility, the
international community — the international courisluded — still surprisingly errs badly
when immunities are at issue. Granting a custorohayacter to the IMT’s principles set out
by the ILC, among other subsequent internationatriments, seems to be justified,
especially when opposed to the common misconcephtianthe rule of immunity of state
officials has a customary law value. The excepttorthis rule are indeed more common than
the appreciation of the rule itséff Certainly the case law surrounding immunity ofthig
state officials, even though very extensive, isut@nimous and unequivocal. The courts use
various reasoning in order to either support thsterce of immunity or its non-applicability.
Basing their judgements mainly on conventional leather than thoroughly examining
customary law, they draw wrong conclusigfis.

It appears almost impossible to find a clear limecase law that would not be itself
contradictory. Orakhelashvili has noticed that vélasrthe courts in general presuppose the
customary character of the norms regarding the tigianof immunities to high state

officials,??*

there is a twofold method of justifying the opinithat they should not apply
in some cases. These are the most common excepiqtied by the courts, namely: a) the
assertion that certain acts are kinds of stiatéure gestionigct$?® and so they do not have
an official character, or b) they amount to breacbéius cogensnorms®*® The second
proposition is however inherent in the first, sinté obvious that violations afis cogens
rules cannot stay within the legal scope of statasthority. The commission

of an international crime for example constituteshsan explicit infringemerft’ Following

221 |bidem p. 602-604.

222 A OrakhelashvilPeremptory norms in International laew York 2007, p. 338.

2233, Zappalaop. cit, p. 602.

224 A Orakhelashviliop. cit, p. 338.

225 0n the distinction between official and privatésanf state representatives see herein, Ch. 1)(1)(a
226 A, Orakhelashviliop. cit, p. 325.

227 See more on the master of relation of immunitpreaches dius cogensiorms herein Ch. 11 (2)(b).
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that line of argumentation, the author claims that courts seem to take an outdated stance
on state immunitiéé® and tend to disregard the development of intesnatilaw which took
place after the Nuremberg and Tokyo trials. Thexg leen a move from absolute immunity
to a restrictive one. The former does not distisgubetween official and private acts and
applied no matter what the circumstances of the eas and the latter does not include acts
that by definition stay ‘outside the functions oState, such as breaches of internatigunsl
cogensincluding serious violation of the rights of amlividual’.?*® Moreover, Orakhelashuvili
reproaches the courts for taking a short cut indéeision-making process by not paying
enough attention to the actual state of customaxy. I[He warns that ‘the existence
of generally recognised or firmly established rutesy not simply be assumed’, as ‘it must be
established through careful evident®".

Such a critical stand was also taken by Judge \&an \Wyngaert in her dissenting
opinion to the Yerodia judgement.

‘Before reaching this conclusion [that incumbentdign Ministers enjoy
immunities on the basis of customary internatidaai, the Court should
have examined whether there is a rule of custonragrnational law
to this effect. (...) Identifying a commoraison d'étrefor a protective
rule is one thing, elevating this protective ruwethe status of customary
international law is quite another thing. (...) Inethbrevity of its
reasoning, the Court disregards its own case lavthensubject on the
formation of customary international law. In order constitute a rule
of customary international law, there must be evogeof state practice
(usug andopinio juristo the effect that this rule exists”

It seems desirable to ask why the courts takekihi$ of approach to immunity cases.
There is indeed some practice of granting immusitie foreign officials among states.
However according to the scholars, it appears tmbee a matter of comity, reciprocity and
interest — or in other words — custom in genergieathan customary laf¥* The states,

228 The author contends that the immunity of statécial derives directly from the State immunity aifne
changes of the latter entail the changes in thador

229 A, Orakhelashvili,op. cit, p. 333. It should be noted however that it is fimectional immunity that the
author means when saying that it is restrictivealinot be unarguably stated that there is no patsmmunity
in these cases — they still maintain and onlytk Igthift in its usage is now noticeable. See nwrehe possible
evolution of immunityratione personae S. Zappalagp. cit, p. 605-607.

230 |bidem. The author points out the ICJ’s decision in theodéa Case which based its argument on the
Pinochet and Qadaffi cases, clearly missed oufdbethat the Courts in relevant judgements diffeneuch
when it came to the essential decision on immunitee mordbidem p. 338-339.

%1 The Yerodia Casdissenting Opinion of Judge Van den Wyngaeata. 11-12.

232 |bidem para. 13; A. Orakhelashvibp. cit, p. 338.
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while acting in accordance of their policies andiwdual interests, ‘have abstained from
prosecuting foreign ministers or other comparabfécials of other states (...) by
considerations of courtes$*®

A few conclusions may be drawn from the deliberagionade above. First of all, the
Nuremberg trial commenced a whole new period adrivdtional criminal law development
and individual responsibility of the perpetratorasaestablished. In the same manner, it has
influenced the formation of a new rule of customiatgrnational law, namely the irrelevance
of official capacity. Many provisions of subsequématies were based on the famous third
principle of international law recognised in therBimberg Charter and the IMT’s judgement.
Secondly, the international criminal tribunals lme tmajority of the following case law have
failed to notice this crucial change in the lawboth state immunity and immunities of high
state officials. This led to confusion and the laglkdistinctness among the scholars as well
as other international bodies taking their decisibased on the previous precedents. Thirdly,
the courts tend to take a shorter way when it coteesadjudicating on the matter
of immunities and simply assume there is a ruleuwdtomary law which grants protection
to foreign state officials. However, as was remdrk®y some authors, there is neither
sufficientususin the international community, nopinio iuris which definitely agrees on the
existence of such rule. Therefore, as a conclusamn¢haracter of two norms ought
to be established. On one hand, there is the naantigg immunity to foreign officials
in international criminal law which is a rule of mdy and reciprocity, having no support
in customary law. In that way the rule of immunityght be considereilis dispositivuni>*
as its shape is fully dependant on the individwedision of states. On the other hand, the
norm of irrelevance of official capacity when ateged commission of international crimes
is of customary law nature, built on strong histatiand legal foundations. To these two
types of norms another one should be addesi:.cogensnorms outlawing the commission

of international crimes.

23 A, Orakhelashvilipp. cit, p. 339.

234 By the characteristics given by Orakhelashvili..) jus dispositivumis relative and States are masters
of norms in theiinter serelations. State attitudes as to their interpi@tatipplication and remedies for violation
of jus dispositivumcan qualitatively resemble derogation. (JJs dispositivunis derogable gic!) in every
aspect: substance, invocation, remedies, or vadidat a breach.’ This, according to the authoryroa directly
transposed to immunities: ‘To argue the contrarioiportray immunities as a special class of rgemehow
comparable tgus cogensBut this is not easy to prove: immunities maywaved, renounced, derogated from
or breached by way of reciprocity or countermeasufehus, immunities, if and to the extent they exis
in international law, are subject to the operatidrihe international public order in the same wayaay other
norm is.” Seelbidem,p. 71 and 342.

62



b. The relationship between ius cogens norms and immuty

A hierarchical perspective was suggested by Orakhelli as a solution to issues
surrounding the application of immunity protectifageign representatives when they are
charged with the commission of an internationalmeri Having discussed the lack
of customary nature of the law on immunities, thisr@a contradiction inherent in the idea
itself: there should be no conflict with peremptoigrms since there is no law on immunity
present in the current state of international ladowever such a relationship should
be considered and it is because of the fact tleatdlirts do sometimes assume the prevailing
status of immunity over the character of prohilsitaf international crimes>

Article 53 of the VCLT definesius cogensas ‘a peremptory norm of general
international law is a norm accepted and recognimethe international community of States
as a whole as a norm from which no derogation imgeed and which can be modified only
by a subsequent norm of general international lawirty the same character’. This unique
highest status among other norms of internaticsal has been awarded to the proscription
of the most atrocious crimé¥ torture or crimes against humanity being the nuf&n
example. Thus, there is no doubt that in oppositboother norms — namelyris dispositivi—
peremptory norms shall prevail.

In these circumstances it is really incompreheeditdw international tribunals may be
so mistaken in interpreting the norms on a diffetemel of hierarchy®’ One of the answers
given by the scholars is an alleged distinctionMeen substance and enforcementiust
cogens ‘While peremptory norms are accepted in inteoratl law and bind states, they
do not possess superior force with regard to thfféct and enforcemerit® — and by these
meansius cogensvould be substantive in nature, whereas immunitiesld be essentially
procedural in hindering the prosecution of highestafficials. One cannot agree with such
a concept — it would actually create an unreasenabinflict in the peremptory norms
themselve$® Another striking argument was given in the Qadd2fise by the Avocat

235 |bidem p. 340.

236 M. Shaw op. cit, p. 117; W. Czaptiski, A. Wyrozumskaep. cit.,p. 22.

237+ Jus cogensot only postulates the hierarchy between coinilicinterests, but provides, by its very essence,
the legal tool of ensuring the maintenance andioatis operability of this hierarchy, depriving #aring acts
and transactions of States of their legal signifaga’ A. Orakhelashvilipp. cit, p. 68.

238 |bidem p. 340.

239 Orakhelashvili in response to this propositionmp®iout its several flaws: the lack in internatiotew
of a clear division into procedural and substantwies, the fact that breachesio$ cogensare by definition
outside the scope of immunity which indicates d@ffemess of peremptory norms apart from their sutigtl
influence and lastly the bond betweris cogensand universal jurisdiction which points out theogedural
effect in their application. See motbidem p. 341.
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général. In an attempt to avoid the effectusf cogenshe tried to argue that they are binding
only by conventional means, i.e. Article 53 of WWELT. Since France was not a party to the
Convention, he was trying to prove that peremptoosyms would not in this specific case
prevail over other norms and therefore immunityudtidoe awarded to Qaddafi. However, the
Avocat failed to notice that France is bound bystheorms like any other country, since they
exist not only in the conventional form but als@ewmore likely as a form of customary law
and thus cannot be created by the sole Articleniefithem?*°

As a conclusion, when immunities clash with pereanpnorms, the former shall be
considered less important. It is obvious that taesyinferior to rules of the highest level in the
hierarchy of international lawus cogensare effective both towards personal and functional
immunities of high state officials. The former effenay however be influenced by particular
circumstances of the case. Unnecessary harassimeeads of state in office can be avoided
by deferring temporarily their prosecutf8hand expecting their cessation from the position
held.

c. Persecution of deeds infringing ius cogens norms aan exercise
of universal jurisdiction

The concept ofius cogensis essentially intertwined with universal jurisiion.
It is well established that the most atrociousrimational crimes for which an individual may
be held responsible and which are outlawedusycogensnorms are regarded as those over
which the principle of universality is stretch&d.Although prosecution of any international
crime is not automatically given to all of the sticoncernedf’® the widening of its scope
is visible in the literature. After, according tb&v, only piracy and war crimes were included
beyond all doubts (crimes against humanity and esiagainst peace with more hesitation) —
slavery, genocide and torture were more recentieddy another scholat* Indeed in 2005
the Institute of International Law confirmed thativersal jurisdiction is to be exercised over
genocide, crimes against humanity and war criffiesord Millett in the Pinochet Case
proposed a test for universal jurisdiction:

‘In my opinion, crimes prohibited by internationEw attract universal

jurisdiction under customary international law Wa criteria are satisfied.

240 |bidem p. 356.

241 |bidem p. 356-357.

242 A Orakhelashviliop. cit, p. 354.

23 M. N. Shaw,p. cit, p. 597.

24 |bidem p. 593-594; A. AusHandbook of International LawNew York 2005, p. 45-46.

245 Found online: http://www.idi-iil.org/idiE/resoluinsE/2005_kra_03_en.pdf, accessed on 14.05.2011.
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First, they must be contrary to a peremptory norminternational law

so as to infringe fus cogensSecondly, they must be so serious and on such

a scale that they can justly begarded as an attack on the international legal

order.?*®
The idea of universal jurisdiction is that a stat#s on behalf of the whole international
community in prosecuting the perpetrators of thesmes and are awarded a competence
to do so by the whole communit{/. Moreover, it is stated in the doctrine, that intai
circumstances the states are obliged to exercesutisdiction of this kind®® It is important
to notice however, that this duty is not itself argmptory norm — it can only have
a conventional foundation and as such cannot becieee by individuald*® A significant
impact of the implementation of the ICC Statuterte national legislation in that matter can
be observed. As a result of the principle of comm@etarily in the Rome Statute and the duty
to cooperate, universal jurisdiction is reflectadtie national laws of the State-Parfieks.

The scholars (alongside some Judges dissentingthattinal decision of the court
in the Yerodia Case) essentially agree that whenthihee aforementioned factors connect,
immunity shall be deemed irrelevant. Once there is an international crime established
on the level ofus cogensand prosecuted on the basis of universal juriggict such a norm
shall prevail against the rule on immunities ofthgjate officials. Irrelevance of immunities
was also an important outcome of the Pinochet Gasghich the Lords suggested a test for
a treaty crime to check whether all the conditians met in order to remove immunities.
On the example of torture, they enumerated: gravégognition in custom (which together
amounts to aus cogensiorm) and the universality of jurisdiction throughreaty (because
the crime is enshrined in the treaty itséff).

48| ord Millett in the Pinochet Case, p. 275.

247 |bidem p. 276.

%8 The Yerodia Casd)issenting Opinion of Judge Van den Wyngagara. 46;Dissenting Opinion of Judge
Al-Khasawnehpara 7; A. Orakhelashvilgp. cit, p. 288-307.

249R. Van Alebeekop. cit, p. 221.

250 R. HigginsThemes and Theories. Selected Essays, Speech¥grisinds in International Lawvol. 1, New
York 2009, p. 416.

%1 A, Orakhelashvili op. cit, p. 355; the Yerodia Cas®issenting Opinion of Judge Van den Wyngaert,
para. 28Dissenting Opinion of Judge Al-Khasawnelra 7.

“52N. Boister, R. Burchillpp. cit, p. 437-438. In the words of the authors the tietesracteristics are, explicitly:
‘First, the treaty itself is a response to a practhat shocks the conscience of mankind and esMtecivitas
maxima (...) Second, the gravity of this normative breashconfirmed by its recognition in customary
international law. (...) Third, the treaty reflecketgrowing international concern with torture ihied forms and
particularly in the extension of universal jurigibe in domestic courts over acts of torture contitoy public
officials.’
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The considerations above lead to an inevitable losion — immunity is worthless
when clashed with international crimes outlawegbsemptory norms. First of all, it happens
by means of customary law (since the rules on initywan only be considered as comity
or reciprocal reaction of the states) which defitiesirrelevance of an official position when
a commission of international crimes is allegedcdpely, given that these crimes are
prohibited byius cogensany conduct against them amounts to a breackrefhptory norms
which in any case cannot be concealed in internatipublic law. Thirdly, because universal
jurisdiction stretches over international crimesolaiing ius cogens immunity shall
be disregarded and perpetrators brought to justiceEh is administered by international
courts created especially for that purpose. In wafthe scholar: ‘it must be accepted that
the principles of immunity have no peremptory statimd the conflict between the two sets
of norms must be resolved considering the framewbnkormative hierarchy giving primacy
to the relevant peremptory nornfa¥Thus, a hierarchy of importance of the relevantdis
may be established: on the lowest level is the imtguand its application as a basic norm
(ius dispositivj, irrelevance of official capacity as a custombw rule and finally — at the

highest level — the prescription of internationaines byius cogensiorms.

253 A. Orakhelashvilipp. cit, p. 343.
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