Chapter Il

Procedural law related to matters of cooperation
within the ICC or with the ad hoc Tribunals

1. Cooperation with the Member States

The need for establishing successful cooperatidninvihe framework of international
criminal tribunals is evident. Without an effectiggstem of assisting them in performing
their main functions, namely those that they weeated for, the courts are left ‘unarmed’
and without any means of enforcing their decisiohkis characteristic is even called
‘a handicap®™* of the tribunals. Not only do they not have arespntative in the
international community who would be competent terf@m certain actions related
to enforcement but also — if they did — the statesvereignty would not allow this
representative to act on a foreign territory unkied?> To assure a due and just trial is the
most urgent question and cooperation with the @bl is inevitable since none of them are
authorised to hold a triah absentia However, neithead hocTribunals nor the ICC have
at their disposal powers to ensure that certaisgresr do appear in front of the judges for
a trial?*° The courts may seek for appearance of many typpsreons, however cooperation
proves especially necessary when the defendanhighastate official. They are most likely
to avoid the courts’ jurisdiction. Having estabgshthat their immunity is invalid once they
have ceased to hold an official position or — isecéhey are still incumbent representatives
of states — leaving it to the judges to assess) the arrest of these persons needs to be
promptly performed. In the majority of cases thert® issue arrests warraté,which are
away of declaring the courts call for a personstand during a trial. Therefore, their
enforcement needs to be vested in other partigpahtthe international criminal justice

%54 G. Sluiter Cooperation of States with International Criminafiblnals in The Oxford Companion
to International Criminal Justicey A. Cassese (edit.), New York 2009, p. 187.

2% |hidem

2% This is only one of many fields of cooperationtttiee courts rely on. Others include seizure otlextiary
material, compelling witnesses to give testimongarshing the scenes of crimes — see A. Cassese,
International.., p. 346.

%7 An arrest without a warrant is also a possibilitpis can happen however only under certain circantes,
namely when there is a suspicion that an defenddght commit a crime of serious gravity or has just
committed one, and when it is believed that ansamerrant had been issued. The last option is veueh

a person is caught red-handed. For more on theegunal aspects of arrest without a warrant see €2réko,
op. cit, p. 983-988.

67



system. It is widely known that the internationauids are fully dependent on the states and,
more often nowadays, other subjects of internatignéblic law, such as international
organisations.

The cooperation systems differ in thd hocTribunals (as products of the UN SC
Resolutions) and the ICC (as a separate legalyeyaiterned by a treaty). Historically first,
the ICTY and the ICTR are a good source of expegehat the ICC should be making use
of.>*® However, since they act on a different basis, ractlitransposition of all thad hoc
Tribunals’ characteristics onto the ICC is not ploies The Blaski Case, heard by the ICTY
Appeals Chamber, is the landmark case for estahtjghe international criminal cooperation
terminology. Models of ‘vertical’ and ‘horizontatooperation were defined and clarified
by the Chamber to distinguish the ways the stasssstathe Tribunal in performing its
functions®>® The horizontal model is exemplified by typical pesation in the international
arena between sovereign states. Cooperation eadhnithin the international criminal
justice system constitutes the other form. It carelther purely ‘vertical’, which is the case
of the ad hoc Tribunals, or a mix between ‘vertical’ and ‘horizall, the latter being

characteristic of the ICE%°

The ad hoc Tribunals: the vertical model. The ICTY in the aforementioned decision
determined the characteristics of the vertical hodke Appeals Chamber confirmed the
framework of supremacy of thad hoc Tribunals and their primacy over national courts,
notwithstanding its concurrent jurisdictiof.

‘(...) The Security Council for the first time establed an international
criminal court (...) and, in addition, conferred dretinternational Tribunal

primacy over national courts. By the same tokee, $tatute granted the

International Tribunal the power to address to &tabinding orders

concerning a broad variety of judicial mattdrs.). Clearly, a "vertical"

relationship was thus established, at least agddine judicial and injunctory

8 G, Sluiter,op. cit, p. 190; D. Nserek&ooperation with the Court on Matters of Arrest aBdrrender
of Indicted Fugitives: Lessons from the Ad Hoc iinigls and National Jurisdictionsy The Legal Regime
of International Criminal Court. Essays in Honouf Brofessor Igor Blishchenkby J. Doria, H.-P. Gasser,
M. C. Bassiouni (edit.), Leiden 2009, p. 976; S.Ruper, L. A. BarriaState co-operation and International
Criminal Court bargaining influence in the arrestésurrender of suspec®&](2) L.J.I.L. 2008, p. 460.

29 prosecutor vs. Tihomir Blagki Judgement on the Request of the Republic of Crdatiaeview of the
Decision of Trial Chamber II of 18 July 199Appeals Chamber, case no. IT-95-14-AR4i6829.10.1997,
(hereinafter the BlaskiCase), § 47.

260 A, Cassesdnternational.., p. 347 and 349.

261 Art. 8 of the ICTY Statute, Art. 9 of the ICTR Site.
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powers of the International Tribunal are concerifj@tiereas in the area
of enforcement the International Tribunal is siiédpendent upon States and
the Security Council)?®?
With these words a brand new regime of internati@o@aperation in criminal matters was
established for the purposes of international crahitribunals. The Court took the
opportunity to present legal reasoning for its pev® demand cooperation from states.
It may also be seen as a departure from the presgatems available under international
public law, namely the horizontal, inter-jurisdatial regimeé®® There is no doubt that such
a judicial decision would not have been possiblé wWas not for the coercive powers of the
UN Security Charter which support tlael hocTribunals in performing their roles. States,
needless to say, do not assist the courts vollytarias a matter of courtesy or favdtit.
A general obligation to cooperate with the step®iiaby the SC is provided in Article 25
of the UN Chartef® The rationale for this provision is in the facattthe UN itself does not
have any law enforcement agencisus, it also has to rely on the Member Stafds which
a duty to perform these mandatory forms of assisfahis imposed. The general obligation
to cooperate was repeated and made more precibe Resolutions establishing thd hoc
Tribunals. Operative paragraph 4 of the UN SC Resml 827 (1993) states:

‘all States shall cooperate fully with the Inteinatl Tribunal and its organs

in accordance with the present resolution and taat of the International

Tribunal and that consequently all States shak taky measures necessary

under their domestic law to implement the provisioof the present

resolution and the Statute, including the obligatd States to comply with

requests for assistance or ordissied by a Trial Chamber under Article 29
of the Statuté®®
Article 29 (and Article 28 of the ICTR Statute), which this paragraph refers, indeed

includes a provision for compliance ‘without unddelay with any request for assistance

%2 The Blaské Case, § 47; emphasis added.

263 Extradition for that matter can be consideredh@sprevious way of dealing with mutual assistarcéhe
national jurisdictions. However the ICTY did nomdi it attractive for the purposes of safeguardirgli¢e in the
international relations, because of its out-dategtmanism that required reciprocity and voluntaryoacof the
states rather than a legal obligation to coope&se.G. Sluitemp. cit, p. 188.

24D, Nserekopp. cit, p. 975.

%5 The provision reads: ‘The Members of the Unitedides agree to accept and carry out the decisibiiseo
Security Council in accordance with the presentriéha

26D Nserekopp. cit, p. 975.

%7 G, Sluiter,op. cit, p. 188.

288 Emphasis added. A similar obligation is in UN S€sBlution 955 (1994) establishing the ICTR, opeeati
paragraph 2.

69



or an order issued by a Trial Chamber’ with respechatters listed therein. These provisions
altogether constitute an effective legal basisdooperation within the UN system. Thanks
to this, any UN Member State is obliged to asdm& ad hoc Tribunals, since they are
international bodies inherent in the UN framewdrkis rigid duty is not prone to limitations
which stem either from national legislatiéftsor other relationships that the Member States
might be involved in. If there exist any inter-staissistance treaties that could constitute
a valid ground for a refusal to comply with thealfChamber’s order, they are not applicable
nevertheles8™ It is Article 103 of the UN Charter that has suhprofound effect on any
conflicting obligations under international law ambkfines them less important when
juxtaposed with duties under the Charter (espgci@hapter VII which was the basis for
establishing the Tribunals). This Article is indemahsidered to be the prevailing norm over
immunities in international criminal laf! Moreover, the Member States which try to oppose
the Tribunal’s order by invoking the argument ofe@ignty in connection to the immunities
of high state officials cannot do so, for enforcemgrocedures are not considered
an intrusion into their domestic jurisdictioff§.0On the other hand, it is the Security Council
that ensures the enforcement of the obligationotuperate, as was reaffirmed in the Blaski
Case. The Council may do so by making use of theeepo of Chapter VII of the
UN Charter’”® However it is widely apparent that the SC is ratimawilling to resort to these
means and focuses on putting some political pressuithe relevant state instedd.

In this regime of ‘vertical’ cooperation, assistangrovided to the Tribunals seems
legally very well-founded and clear. It is simplstified and has a strong basis in the system
of the United Nations. What is quite surprisinghe fact that the States essentially agreed

to this method of cooperation and accepted thegmjnof thead hocTribunals®”

259 Neither does the lack of proper legislation wittlie national legal order does excuse the MembzeSfor
non-compliance with the UN obligations. D. Nsered, cit, p. 989.

20 G, Sluiter,op. cit, p. 190.

21 R. Van Alebeekop. cit, p. 221.

"2 Art. 2(7) of the UN Charter: ‘Nothing contained tine present Charter shall authorize the UnitedoNat
to intervene in matters which are essentially wittiie domestic jurisdiction of any state or shafjuire the
Members to submit such matters to settlement utidepresent Charter; but this principle shall nefydice the
application of enforcement measures under Chapiler (Emphasis added.) See an exhaustive resporibisto
problem G. Sluiterop. cit, p. 195.

73 A procedure of notification about a failure oftats to cooperate is provided in the Rules of Rtore and
Evidence of the ICTY and ICTR, see Rule 59(B), i@y Rules of Procedure and Evidence, IT/32/Rev,. 45
8.12.2010; the ICTR Rules of Procedure and Evidea€2.2010.

27D, ShragaPolitics and Justice: The Role of the Security Qiluin The Oxford Companion to International
Criminal Justiceby A. Cassese (edit.), New York 2009, p. 173.

2’5 G. Sluiter,op. cit, p. 189.
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The International Criminal Court: the combined model of cooperation. The
situation of the ICC is not so straightforward. fiehes a variety of means which might prove
useful to enforce the assistance and that are deperon the particular circumstances
of a case. The Court is considered to be a paataaimbined model of cooperation, i.e. a mix
between the ‘horizont&® and the ‘vertical’ mechanism. Indeed, the ICC d$ empowered
to the same extent as thd hocTribunals and there is an explanation to accountHat.
Sluiter lists the reasons for which ‘the ICC hademper its cooperation ambitiorfé”. The
establishment of the Court, following negotiatiobstween the members of the whole
international community, was a compromise and thevipus obligations of the states
involved into its creation had to be taken intoaot?’® Moreover, the scholars stress the
importance of implementing adequate laws in thénat legislations, which are in line with
the ICC and its competenci&s.The latter originates from Article 27 of the VCLWhich
deals with the relationship between internal lafhe states and observance of tredties.

This last reason is particularly important becaasen international treaty the Rome
Statute is generally binding on the State-Partg#sce it provides for a general obligation
to cooperate in Article 86, the ‘lack of domestitabling legislation (...) can undermine
co-operation and render arresting suspects probigm¥ However, the ICC’s assistance
mechanism is not purely ‘vertical’ in itself. It e® not simplify the situation that the wording
of the rules on cooperation with the Court is moabre extensive than in the Statutes of the
ICTY or the ICTR (Part 9 of the Treaty has sevemt@eticles altogether on cooperation).
On the contrary, the inter-state model of mutuaistance may be seen in many of these
provisions. Thus, the ICC can only rely on its MemBtates, leaving the majority
of countries in the world probably unwilling to assit with its functions. Thead hoc

Tribunals’ prerogative of being supported by the 8SBcurity Council is not a rule in this

2’® The features of the ‘horizontal’ model (typical fimter-state assistance, visible in the traditiosystem
of extradition) are that it has consensual basisret is a double-criminality requirement, there seweral
exceptions and grounds for refusing extraditione $®re B. Swartnternational Cooperation and Judicial
Assistance — General Problenis ICC Commentaryll, by A. Cassese, P. Gaeta, J. Jones as referenced
by A. Cassesdnternational.., p. 346. This model was also explained in the BBta€ase, see 847 and 54.

"7 G, Sluiter,op. cit, p. 188.

2’8 |bidem This is visible in Art. 98(2) where priority ovéne Court’s request is given to other internationa
agreements which may be inconsistent with it.

2" |bidem D. Nserekopp. cit, p. 980; S. D. Roper, L. A. Barriap. cit, p. 458. An obligation to enact proper
procedures under national laws of the State-Padipsovided in Art. 88 of the ICC Statute. Howevas noted
by Rastan, the wording of the Rome Statute is ribgkass considerate of its Member-States and ihgtBasing
the term ‘orders’, a more polite word is used -gtrests’. This, according to Rastan, indicates akerform

of asking for cooperation than the one of @@ hoc Tribunals. See R. Rastahesting co-operation: the
International Criminal Court and national authowrt§ 21(2) L.J.I.L. 2008, p. 435-436.

280 ‘A party may not invoke the provisions of its imtal law as justification for its failure to perfora treaty.
This rule is without prejudice to article 46.’

813, D. Roper, L. A. Barriap. cit, p. 458.
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case. Its intervention may only be possible ung@eciic circumstances, namely the previous
referral of the situation concerned by means afsalution (Art. 13(b) of the ICC Statut&y.
Moreover, there are many additional qualificatiswtsch have an impact on the enforcement
of the Court’s request® The previously considered Article 98(1) — a praisof utter

importance for immunities — is indeed one of them.

Notwithstanding the existence of the general dotgdoperate, some scholars question
the ICC’s bargaining influence. Certain charactmssof the particular cases may affect the
way the Court’s request is processed by the StateeB. The type of referral is, among
others, one of the factors which may deem coomerathore or less effective. While the
weakest type is the investigation triggered byRhesecutoproprio moty the one instigated
by the UN Security Council seems to be the mostgsfuk®®* This is because in the latter
case the obligation is doubled with the duties 8tatn from the UN Charter and therefore
other forms of enforceméfit are available.

On the other hand, the influence of the UN SecuZibyincil might not be as effective,
given that three of its permanent members are taie-®arties to the ICC and their consent
is inevitable to achieve better compliance with tB€’s request$®® Other factors having
an impact on the cooperation are for instancethe of charged’ or the type and the stage
of a conflict?®®

Although the general system of cooperation with KBE€ seems well designed and
effective, the factors presented by the scholargctwimay influence its final outcomes

indicate that there are many loopholes which cadtybanpact on the Court’s effectiveness.

82 Since the State-Parties are generally obligecbtoply with the Court’s request, the impact of trec @ity
Council is particularly important for the third &ta and therefore this problem is discussed furkieein,
see Ch. llI(2).

283 Rastan enumeratediter alia: the option for a Member-State to seek consultatinodification
or postponement of the cooperation for the reaswineational security, competing requests or thiadtp
interests. See more: R. Rastap, cit, p. 433-434; A. Cassedaternational.., p. 349-351.

843, D. Roper, L. A. Barriagp. cit, p. 464. The authors assessed a self-referraleaianced in comparison
to the investigatioproprio motu

% The methods of enforcement in the ICC are setrodit. 87(7) of the Rome Statute. In general, wkisere
was an referral of a situation by the UN SC, aifigdof a failure to cooperate may be made to theufsy
Council (a notification may be made to the AssentflyState Parties when the Court derived its jucissh
from other sources).

286 5. D. Roper, L. A. Barriagp. cit, p. 464. The author refers more to obtaining teempssion from the
permanent members of the SC, however it seemsalyiik some situations.

87 For there is an opt-out clause in the Rome Stdtut¢he jurisdiction of the ICC over war crimebgey are
generally considered less serious and thus seelppgarance of persons charged with this crime hareed
in comparison to crimes against humanity or geread¢idem p. 465.

28 The ICC is to be more effective when it reactaridnternal conflict which has been terminai®iiem
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The ICC, as a product of a broad political disausscannot be freed from this background
and will always be intertwined with the politicasues of the State-Parties.

Since all European Union (hereinafter the EU) MenmBites are at the same time
State-Parties of the ICC, an extra tool for coofi@namay be the European Arrest Warrant
(hereinafter the EAW). This tool was designed tailifate judicial assistance in criminal
matters within the borders of the EU and was intoedl by the Framework Decision on the
European Arrest Warrant and the surrender procedigsveen Member States in 2002.

The EAW applies only between European Member Stdtewever it might also
prove useful for ensuring the surrender of pergorike ICC. This instrument is unique in the
world and since its entry into force it has comgéitl a coherent means of the EU States
to comply with the general obligation to coopenatth the ICC?®° The Court is based in the
Hague, thus any person who is being transportédetdNetherlands might attempt to escape
and make use of the open-borders system in thdrEglch a situation the EAW will enable
a quick apprehension of the accué®d.

A problem might arise when interpreting the obligatto cooperate set out by the
Rome Statute and the procedural aspects of the Bédiled in the Decision. Indeed, at first
sight the procedures seem contrary. Article 20 led Decision on the privileges and
immunities requires all the immunities that may dan the execution of a request
to be waived by the competent authofity. Therefore, when EU Member States are
considered, each time there is an arrest warraoedsfor a high state official his immunity
would have to be waived by the home-state. Thimgsnsistent with the well-established
framework on immunities under the Rome Statute.vBtue of the previously described
Article 27, the waiver is not required between I State-Parties and it would only
be necessary when third states are concerned.

Vierucci argues that this problem is neverthelessle solved. The author refers to the
hierarchy of the international sources of law anth{s out that nanter setreaty derogations

by State Parties to the ICC are available, sinee Skatute itself provides for a special

289 . Vierucci The European arrest warrant: an additional tool ferosecuting ICC crime<(1) J.I.C.J. 2004,

p. 277.

9 bidem.

91 Council Framework Decision of 13 June 20@D02/584/JHA, Official Journal L 190, 18.07.200the
Article reads: ‘1. (...) The executing Member Stateals ensure that the material conditions necessary
for effective surrender are fulfilled when the mersno longer enjoys such privilege or immunity.VZhere
power to waive the privilege or immunity lies widim authority of the executing Member State, thecetieg
judicial authority shall request it to exercise tthmower forthwith. Where power to waive the privilege
or immunity lies with an authority of another Stade international organisation, it shall be for tissuing
judicial authority to request it to exercise thatyer.” (Emphasis added.)
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amendment procedufé& Moreover, in the Decision the term ‘extraditios’tised, rather than
‘surrender’, which indicates that it shall applylyoon the horizontal level of cooperation and
not to the ICC. The same distinction is confirmadAirticle 102 of the ICC Statute where
‘surrender means the delivering up of a person [8tade to the Court’. As a consequence
‘when an EAW is issued by a Member State to andthember State at the instigation of the
ICC (...) the Statute’s bar on immunities shall prewser the immunity regime adopted

in the Decision?*®

Cooperation of the State-Parties under the ICQuftateems to have two outcomes.
At first sight, the system works perfectly well givthe general obligation to cooperate.
State-Parties cannot simply refuse to execute @tS request, unless certain conditions
arise. However, at the same time the Court is stibjevarious factors which in the end affect
the performance of the states involved. The exenwpeed and validity of an arrest warrant
for a high state official depends strongly on tlatipular circumstances of the case, such
as the nature of the referral or its political bgrckund.

So far, 114 states have accessed the’f¢27 of which are Members of the EU. The
latter group is equipped with an extra tool to litate cooperation with the Court — the
European Arrest Warrant. At least in the territofyEurope the inter-state, or in other words
‘horizontal’ model of cooperation, is enhanced fbrs additional instrument. However,
outside the ICC system there is a plethora of stid@t have not signed the treaty and thus are

either unwilling to do so or indifferent to it.

2. Cooperation with third states (the ICC) and the staes opposed
to cooperation (the ad hoc Tribunals)

International criminal justice administered by tlmternational courts of both
temporary and permanent nature is not universabrynstates are not a part of that system
(that relates to the ICC especially) or might netilterested in providing assistance to these
institutions. Therefore one may say that theresmme loopholes in the mechanism which
somehow need to be overcome in order to achieveaimeof bringing the perpetrators

of atrocities to justice. However some obstacleanoa simply be ignored as they are

292 Vierucci,op. cit, p. 283.

293 |bidem p. 284.

29 Grenada will be the 1¥5state that joins the ICC. The Rome Statute witteinto force in that country on
the 1 August 2011. See: http://www.icc-cpi.int/NiR¢ees/23DBD840-9893-496B-A987-065C1C0BD23B.htm,
accessed on 22.05.2011.
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a foundations of international public law as a veh&lor example, this is true for the principle
pacta tertiis nec nocent nec prosymovided for in Article 34 of the VCLT.

The category of the third states applies to bothatth hoc Tribunals and the ICC.
Whilst it plays a significant role in the coopeaatisystem in the latter, it is of marginal
importance in the former. The United Nations caissef 192 Member States, leaving very
few entities outside its systefiT. Since this category is very limited and #ekhocTribunals
have essentially accepted these states as not&dgiag of the UN® as far as the institutions
created by the UN SC resolutions are concernesl iinportant to point out their attitudes
towards countries resisting cooperation. Assistanoc&ever may be sought by referring
to other means. Practice has shown that there rstanices of third states’ participation
in proceedings concerning high state officials, ahhtan have a form of being somehow
related to the person sought to surrender. Thexafds important to establish the way this

problem is dealt with in the international arena.

The ICTY and the ICTR encountered some difficultrgth exercising the effective
surrender of persons in the past. In this firstsghaf their existence, only officers of a lower
status were brought in front of the Tribunal fotrial.>®” However further on, together with
broadening the usage of various bargaining argusnémeir effectiveness grew too, creating
a functional system of cooperation as a result. M#actors, separately chosen for the
particularities of a case, triggered the improveimginthe mechanism, namely the threat
of force, EU incentives or increasing institutiaeation.

The ICTY has more often resorted to other meansrder to apprehend a suspect.
It benefited from cooperating with NATO-led Stabdtion Forces (known as SFOR), who
by threatening to use military assets helped thieunal to achieve the assistance of Bosnia
and Herzegovin&® A different route was pursued by the EU pressar€matia and Serbia.
Having had troubles arresting Ratko Miador the purposes of the ICTY, the EU refused
to continue negotiations concerning a Stabilisatemd Association Agreement which

a299

eventually resulted in the successful cooperatibrSerbiac™ A similar means was used

in Croatia, where the EU conditioned the accessadks on arresting the persons sought

29 E g. the Vatican City and Palestine.

2% G, Sluiter,op. cit, p. 192.

2973, D. Roper, L. A. Barriap. cit, p. 460.

2% |bidem p. 460-461; R. Rastaap. cit, p. 445.

293, D. Roper, L. A. Barriagp. cit, p. 461. A fugitive for 16 years, on 26.05.2011aMt was eventually
arrested in Serbia. See: http://www.icty.org/si&10, accessed on 26.05.2011.
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by the TribunaPf®® More than just a simple political pressure andatiifatic efforts, economic
incentives proved to be very successful in thatefdsas it is widely recognised that
EU membership is associated with large sums of moevidch boost the state’s economy.
Increasing institutionalisation of the Tribunalg&ther with some measures taken in order
to solve the conflicts at issue, influenced the RZTability to exercise its jurisdiction after
obtaining successful assistance from the stafes.

Apart from these non-judicial arguments which afeero employed by thed hoc
Tribunals, they are entitled to enter into agreemevwith other international organisations
(which was for example the case of cooperation WBROR). This is an alternative
mechanism which is provided for in Rulel®® of the respective Rules of Procedure and
Evidence of both Tribunaf§® The same is true for the ICC. According to Artiéi of the
Rome Statute, the Prosecutor may seek to obtaipecation from other international

institutions by means of entering into an agreeroerthat mattef>*

As far as the situation with the ICTY and the ICiERrelatively uncomplicated with
respect to cooperation between the Tribunals ardUN Member States — thanks to the
UN obligations’ prevailing nature — it is not asnpile in the ICC system. There are 78 states
that, in comparison to the scope of the UN memlygrshall be considered third states to the
Rome Statute. This illustrates the range of diffies which may occur when a case involving
one of these states arises before the ICC. As #@rawf that situation, the creators of the
Rome Statute in its preamble urge ‘every Statetdmply with the obligation to bring
to justice the persons responsible for perpetraifanternational crimed®

The statutory instrument of the Court providesddew opportunities to engage third
states into cooperation with the ICC. First of aljurisdiction over such a state might
be exercised when a resolution on that mattersiged by the Security Council. By virtue
of Article 13(b) of the ICC Statute such a jurigdia is rightly established. Further provisions
on cooperation have a more voluntary basis thanréfierral under Chapter VIl of the

%90 | hidem

%91 |bidem p. 467.

392 |bidem p. 461

393D, Nserekopp. cit, p. 979-980.

304 R. Rastanop. cit, p. 444-445. See Art. 54(3)(c) and (d) of the R@tatute. The author stresses the fact that
these organisations would not be obliged to codpexith the ICC unless a necessary agreement isrtatan.
They have a duty to do so only on the voluntaryishbasd no other entity, such as the UN, cannot ebifiem

to perform a wanted action.

3953, Bing BingThe International Criminal Court and Third StatesThe Oxford Companion to International
Criminal Justiceby A. Cassese (edit.), New York 2009, p. 161.
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UN Charter. For instance, Article 12(3) enablebiadtstate to accept jurisdiction of the Court
over its own nationals. As a result, cooperatiommiggered and it remains an obligation of the
interested stat®® Another example is Article 87(5) which allows tB®urt to enter into
ad hocarrangements with State not parties to the Stabuémsure provision of the necessary
assistance. The Statute also refers to reachimmnsensus on ‘any other appropriate basis’
which indicates that, as far as a third state aghsntarily, any agreement with the ICC will
be deemed legal. However it is evident in the diiere that such a state has a strong
negotiating position in comparison to the Court dhds can demand specific conditions
of assistancé’’

Although multiple theoretical ways of cooperatioithathird states are available under
the Rome Statute, the reality is not as much asguhiVith respect to the UN Security
Council, whose aid is definitely the most poweridasure provided for in this instrument, its
reluctance to use means under Chapter VII has peieted out by the scholars. In general,
cooperation between the ICC and the United Nat@ssbeen legally confirmed — in 2004 the
Negotiated Relationship Agreement between the nateynal Criminal Court and the United
Nations was adopted. Article 3 establishes a géwmemperation system with the U and
Articles 17 and 18 specify the procedural aspettsooperation between the Court itself
as well as the Prosecutor. Among other option®reng into agreement with the UN for the
purposes of a specific case is possible.

The Security Council’s actions and their influermae be very successful. Generally,
a resolution referring a situation to the ICC mayntain an additional obligation imposed
on all the UN Member States. In such a situatibeytwould be legally bound to assist the
Court and to exercise its request for example wéthards to the surrender of persdiis.
As was pointed out by another scholar, this shbeldiewed as an automatic outcome of the
UN SC referraf'® A third state would be bound by the resolution aod the ICC Statute.
Therefore, the referral constitutes ‘the relevamprapriate basis for the Court to issue its
requests — that is, the conclusion of ah hoc agreement with the non-party state [under

398G, Sluiter,op. cit, p. 193.

%97 bidem

398 ‘“The United Nations and the Court agree that, withiew to facilitating the effective discharge tokir
respective responsibilities, they shall cooperatseaty, whenever appropriate, with each other and corsdh
other on matters of mutual interest pursuant topttawisions of the present Agreement and in conityrmith
the respective provisions of the Charter and thatugt.” (Emphasis added.)

%993, Bing Bing,op. cit, p. 166.

$10R. Rastanop. cit, p. 442.
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Art. 87(5)] would not be a prerequisité* Rastan enumerates the possible options of the
Security Council to manipulate the process of coapen by simply inserting particular
operative statements in the resolutidnger alia, an obligation to disregard or lift immunities
might be included, even if such behaviour would antdo an infringement of pre-existing
duties under international lat##

Having so many possibilities to act one could asstimat the Security Council plays
an important part in coercing third states to coafgewith the ICC. It could certainly be true,
if it was not for the fact that on numerous occasiat has failed to recognise its role
in creating a functional framework for assistanoeinternational criminal matters. This
is illustrated in particular in the previously debed Bashir Cas&"® Instead of outlining clear
obligations of the UN Member States, it merely nefd to Sudan, recognising its
independence as a state which is not a party tdGRe Statute. Resolution 1593 (2005)
is often considered to be highly problematic asafacooperation with the Court is concerned.
In the strong words of Sluiter, ‘the Council hasded its own failure to provide for
an adequate legal framework in the referring re&miu®'* Indeed, it is not even definite that
Sudan is bound by the wording of this instrumeiniges as a third state it is not bound by the
ICC Statute.

From the above some conclusions should be drawiieWie Security Council seems
to be afraid of establishing any new obligationsitsnMember States and thus enhancing
cooperation with the ICC, other factors — such dgary or peacekeeping pressure — could
play a significant role in enhancing the Court'siligb to capture the persons sought.
However, economic strain, similar to that of theé hoc Tribunals, is definitely the most
successful strategy. Since current internation#dtioms are based on financial values,
threatening to limit them could improve the ICC'fiicency3'®> The mix between the

‘horizontal’ and ‘vertical’ model of cooperation issible here: ‘the Statute draws on the

311 |bidem. It should be borne in mind that the SC cannowigrice the ICC to the extent that it is not bound
by its provisions laid down in Part 9 of the Statuthe Security Council’s decision will not haveedfect on the
limitations of the jurisdiction of the ICC, becausesuch a case the Court would be actititp vires.

%12 |bidem, p. 443. Other possibilities listed by the authoclide: a requirement to render specific forms
of cooperation to the ICC, an overriding of the |@tatute provisions by asking to act regardlesshef
obligations inherent therein (i.e. Art. 98), askifog cooperation regardless of the third partights enjoyed
under the Statute, a prioritisation of ICC requéstssurrender over competing requests or — thst ldeely one

— a requirement to amend the Rome Statute itselfder to somehow fulfil the aim wanted by the SC.

313 5ee herein Ch. 11 (1)(b).

314 G. Sluiter,op. cit, p. 193.

3155, D. Roper, L. A. Barriagp. cit, p. 466-467. The author further examines the atrcases in the ICC.
An interesting analysis on Central African Repubbemocratic Republic of the Congo, Sudan and Ugandy

be found therein, see p. 467-474.
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principles of consent and good faith expressed utual assistance regimes by basing
cooperation on the issuance of requedfs’As if foreseeing the ICC's difficulty

in surrendering the accused persons to the Cawhables the Prosecutor to take necessary
steps in order to reach that objective.

Rastan states that the loopholes in cooperatiomaerent in the whole international
criminal justice system itself. It is impossibledwoid some political repercussions of having
a troublesome case in the Court, since this ingiituis a result of intergovernmental
negotiations and some concessions had to be Maflbe scholars predict that the ICC will
grow bigger over time. It will not suffice that gnh part of the states in the world are parties
to the Statute and a global system will emerge aoonlater, in which the duties and powers
of the Court and the State-Parties intertwitieAt the same time it is not precluded that the
importance of some provisions in the Statute willrease significantly. In this way new
international customary rules could be created.hSacpossibility is even provided for
in Article 38 of the VCLT. When this happens, thatates would be bound by the same norm,
however not by means of the Rome Statute (to wihiels would still remain third states), but
rather by virtue of customary I&W which does not have a set time of entering intogfo

Since thead hocTribunals will soon cease to exist as the comptestrategy aims
at ending the proceedings gradually (appeals irctineent cases in the ICTY are set to finish
in 2014), the ICC which is a permanent Court wél the one that the task of administering
the justice in international criminal law will bested upon. Therefore, having derived the
Tribunals’ experience, it is very likely that th€Q will have the leading role in its field.
Moreover, the ICC Trial Chamber courageously casto attempt at obtaining arrests
of the state officers of the highest rank even when circumstances are not favourable,
e.g. the Bashir Case. This indicates that the usagewers with respect to cooperation and
its enforcement will evolve and eventually reach tével sufficient to assure international

security.

3R, Rastanpp. cit, p . 453.

317 |bidem p. 455.

%18 |hidem p. 456; J. Bing Bingyp. cit, p. 167.
%197, Bing Bing,op. cit, p. 161.
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